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The International Corporate Accountability Roundtable (ICAR) is a coalition of 40+ member and
partner organizations committed to ending corporate abuse of people and the planet. To support
enforcement of Section 307 of the Tariff Act and the Uyghur Forced Labor Prevention Act
(UFLPA), ICAR urges the U.S. Department of Homeland Security (DHS) and the Forced Labor
Enforcement Task Force (FLETF) to require companies that import goods into the United States
to accurately trace their supply chains for those goods and report comprehensive supply chain
information to Customs and Border Protection (CBP) as a condition of entry.

ICAR comments to express that in order for CBP and other enforcement agencies to accurately
identify goods entering the U.S. in violation of the Tariff Act, importers must be required to
accurately trace, document, and report detailed supply chain data to CBP. While this requirement
could initially apply to importers of high-risk products under the UFLPA, ultimately CBP should
require comprehensive disclosure of supply chain information from all importers. A supply chain
disclosure requirement like this would build on other traceability programs like the Seafood Import
Monitoring Program (SIMP), which could serve as a model for establishing a system that can
effectively pair traceability and enforcement. To further enable enforcement, key supply chain data
should be made publicly available.

Requiring companies to trace and report supply chain data, starting with high-risk products under
the UFLPA, will not be too burdensome on businesses. In sectors where the law already requires
traceability and disclosure for human health and safety or to address other human rights concerns,
including in industries where traceability may be more difficult, companies have consistently been
capable of tracing their supply chains. Moreover, many companies are already voluntarily mapping
and disclosing supply chain data.

Supply chain disclosure is particularly important in relation to enforcement of the UFLPA. It is
impossible for an importer to provide clear and convincing evidence that a product with content
from the Xinjiang Uyghur Autonomous Region (XUAR) was not made with forced labor. Given
this reality, CBP’s most important task with respect to enforcement of the law will be identifying
products with content from the XUAR before they are allowed into the United States. CBP will
not be able to do this without comprehensive disclosure of supply chain information.



Finally, when it comes to Tariff Act enforcement more broadly, given the well-documented
failures of traditional social audits as a tool for identifying labor rights abuses, and forced labor in
particular, CBP should not consider such audits sufficient evidence that goods were not made using
forced labor.

e Supply Chain Transparency is Essential for Enforcement of the Tariff Act

Supply chain transparency is key to ensuring goods made with forced labor do not enter the
U.S. and is essential to promoting corporate accountability more broadly.r Opaque global
supply chains allow businesses to obscure the location and the conditions of the farms, mills,
factories, and other entities involved in producing the goods they sell, depriving concerned
consumers, NGOs, and enforcement agencies of meaningful information about the origin and path
of goods entering U.S. markets. Supply chains are often opaque by design? —corporations have
the ability to access information about their supply chains, but shield themselves from liability by
maintaining intentional opacity, despite recognizing that they may potentially be profiting off of
exploited labor in their global supply chains. This opacity poses a significant barrier to enforcing
the Tariff Act, as it deprives CBP and others of the information needed to identify shipments of
goods potentially linked to forced labor.

In order to enforce the Tariff Act, CBP must be able to connect forced labor overseas to a specific
shipment of goods and meet the necessary burdens of proof. However, current data gaps make it
extremely difficult for CBP and other enforcement agencies to make the connections necessary for
successful investigation and enforcement. (Even with the presumption created by the UFLPA,
CBP will not be able to act if the agency does not have access to data linking incoming products
to the XUAR). The barrier that lack of supply chain information poses to enforcement of the Tariff
Act was highlighted in a Government Accountability Office (GAOQ) report on forced labor, which
noted that:

“[CBP’s] Forced Labor Division officials and representatives from several private
sector entities and NGOs said that difficulty in tracing supply chains presents a
challenge for Section 307 [of the Tariff Act] investigations and compliance. Forced
Labor Division officials noted that CBP often cannot trace goods produced with
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forced labor overseas and imported into the United States because of the complexity
of the goods’ supply chains.”?

Requiring importers to disclose comprehensive supply chain information - including the name and
address of every entity and every facility involved in the production process, including in the
harvesting, mining, and processing of raw materials - would fill this crucial data gap and allow
CBP to identify goods being imported into the U.S. that are suspected of being produced with
forced labor. Making this supply chain data publicly available would further enhance enforcement
of the Tariff Act.

e The Seafood Import Monitoring Program Provides a Model that Effectively Pairs
Traceability and Enforcement

Combining an enforcement tool like the Tariff Act with a robust traceability and disclosure
program like SIMP would significantly enhance efforts to prevent goods made with forced
labor from entering the United States. The Seafood Import Monitoring Program (SIMP) may
provide a helpful model for developing a traceability system that can be used for Tariff Act
enforcement by CBP. SIMP requires importers of 13 priority species groups to report supply chain
data to the point of origin as a condition of entry.* This data includes the name and flag state of
the harvest vessel, the geographic area of harvest, and whether any transshipment occurred, along
with other data.> Although this data is shared with other enforcement agencies, it is currently not
made available to the public. Importers are also required to maintain chain-of-custody
documentation for the imported seafood so that the imported good’s supply chain is traceable to
the point of harvest. This documentation is then subject to audit by NOAA.

CBP is already using the supply chain information it has access to through SIMP to support section
307 enforcement.” Specifically, CBP uses SIMP data “to determine whether a vessel alleged by an
outside source to have used forced labor has been the source of U.S. imports and whether a vessel
subject to a WRO has been the source of a shipment attempting to enter the United States—
demonstrating its value for forced labor enforcement.”®
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As this suggests, SIMP’s traceability system can provide a model for effective implementation of
the Tariff Act. Specifically, when importing goods, importers should be required to provide
detailed, comprehensive disclosure of supply chain information, regardless of country of
origin, including the name and address of every entity and every facility involved in the
production process, including in the harvesting, mining, and processing of raw material. If
an importer fails to report this data or the data is false, the goods may be denied entry and the entity
should be subject to penalty. Similarly, importers could be required to maintain chain-of-custody
information and documentation, and this documentation could be subject to audit, which could
lead to penalties to the entity for noncompliance or false or missing documentation. While initially
these requirements could apply to high-risk products under the UFLPA, ultimately CBP should
require comprehensive disclosure of supply chain information from all importers.

Importantly, when developing supply chain traceability and reporting requirements for purposes
of enforcing the Tariff Act and the UFLPA, CBP should improve upon the SIMP model by
ensuring supply chain data is made publicly available. Public disclosure of this data would
facilitate the work of NGOs, journalists, and others who help identify instances of forced labor in
U.S. supply chains. This is key to supporting enforcement because CBP “largely relies on data and
allegations from outside entities, including non-governmental organizations (NGOs) and the
media, to identify cases of suspected forced labor among U.S. imports,” and these outside groups
present the majority of proposed Withhold Release Orders (WRO) to CBP.° For a full discussion
of additional ways the SIMP model could be improved, including the potential to expand
recordkeeping requirements to include labor indicators, see ICAR’s recent report, Reeling In
Abuse: How Conservation Tools Can Help Combat Forced Labor Imports in the Seafood
Industry.°

e Business Compliance with Current Traceability Requirements and Voluntary Supply
Chain Tracing and Disclosure by Companies Suggest Practicability

The efficacy of existing supply chain traceability programs suggests that requiring importers
to trace and disclose the supply chains of imported goods, starting with high-risk goods under
the UFLPA, would not be overly burdensome. Over the years, the federal government has
imposed a number of supply chain traceability requirements with which companies have had the
capacity to comply. For instance, although limited, the Food and Drug Administration (FDA)
regulations under the Bioterrorism Act!! require much of the food industry to maintain records that
document the food’s source “one step forward and one step back,” or in other words, where the
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food is going and the last place that it has been.'? Other regulations also already require certain
sourcing disclosures for human rights-related purposes as well. For instance, Section 1502 of the
Dodd-Frank Act requires certain companies to disclose whether their products contain conflict
minerals (gold, tin, tungsten, or tantalum) sourced from the Democratic Republic of the Congo or
neighboring countries.*3

Even the seafood industry, which has a notoriously complex supply chain, has traceability
requirements through the Seafood Import Monitoring Program (SIMP), which compels importers
to report certain harvest data to the National Oceanic and Atmospheric Administration (NOAA)
such as the geographic location of harvest and the vessel used.* SIMP also requires importers to
maintain chain of custody documentation from the place of harvest to port. Notably, fishing vessels
on the open ocean which can be renamed and reflagged are, by nature, much more difficult to track
than physical factories that remain in one geographic location.*®

If companies are able to trace their supply chains where the law already requires, even in industries
where production is complex and geographically mobile, companies have little excuse to allege
that it would be too difficult to map and identify the supply chains of high-risk products and inputs
imported into the United States. The fact that companies can, and do, trace their supply chains
when the law requires suggests that corporate supply chains are opaque by design, and that,
contrary to what some claim, companies have the capacity to trace and report supply chain data
and will do so when they are incentivized through effective enforcement.6

Beyond that which the law requires, companies are increasingly mapping and publicly disclosing
supply chain information voluntarily. For example, transparency about supply chains is a rapidly
growing trend in the garment and footwear industry. Since 2017, there has been a significant
increase in the number of apparel companies that publish details about their manufacturing
facilities in alignment with the Transparency Pledge standard.!” Moreover, many garment and
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footwear companies have already moved beyond the manufacturing stage and are mapping and
publishing information about other parts of their supply chains, such as spinning or textile mills,
tanneries, and farms.'® When it comes to raw materials, according to the 2021 Fashion
Transparency Index, the majority (57%) of the 250 apparel brands evaluated “are now disclosing
evidence of tracing the supply chain of at least one specific raw material, such as cotton or leather,”
and companies like Patagonia, Gildan, and Calvin Klein, and others have already publicly
disclosed some of their raw materials suppliers.*?

e Verification that Workplaces Within the XUAR are Free of Forced Labor is Not
Possible, Making Supply Chain Disclosure Particularly Important for Enforcement

There are no valid means for companies to verify that any workplace in the XUAR is free of
forced labor, or to prevent the use of forced labor in these workplaces, in line with human
rights due diligence. When it comes to goods mined, produced, or manufactured wholly or in part
within the XUAR, there is no credible way for companies to demonstrate that no forced labor was
used. It has become clear that operating in the XUAR “in accordance with the UN Guiding
Principles on Business and Human Rights has become a practical impossibility.”?? As stated by
the Coalition to End Uygher Forced Labor, in light of the situation in the XUAR, “[t]here are no
valid means for companies to verify that any workplace in [the XUAR] is free of forced labor,”
nor are there any valid means for companies “to prevent the use of forced labor in these workplaces
in line with human rights due diligence.”?! This reality is also acknowledged by the Fair Labor
Association (FLA)?? and the Ethical Trading Initiative (ETI),?® and, tellingly, “[nJumerous audit
firms have pulled out of the Uyghur Region due to the impossibility to conduct audits.”?*

As such, importers of high-risk products should only be able to import those products if they
provide full supply chain traceability, and can prove by clear and convincing evidence that
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the supply chain is free from Uyghur forced labor. CBP’s most important task with respect to
enforcement of the UFLPA will be identifying products with content from the XUAR before they
are allowed into the United States. Given that many such products undergo final assembly in
countries other than China, and given the lack of transparency of global supply chains, especially
at the level of raw materials, CBP can only achieve this goal by requesting comprehensive
disclosure of supply chain information from all importers of high risk products, regardless of
country of origin, including the name and address of every entity and every facility involved in the
production process, including in the harvesting, mining, and processing of raw material.

e Traditional Social Audits Cannot Accurately Demonstrate Compliance with the Tariff
Act Regardless of Where Goods are Produced

CBP should not accept traditional social audits as evidence demonstrating that goods were
not made with forced labor for purposes of CBP enforcement of the Tariff Act more broadly.
There is substantial literature that details the conflicts of interest and problematic incentives
inherent to the social auditing industry and that demonstrates the overall failure of social audits
when it comes to identifying labor abuses as well as severe safety and environmental risks.

The failure of social audits is in part due to the lack of regulation in the auditing industry and that
auditors have not incorporated human rights best practices into their own evaluation policies. For
instance, some social auditors continue to interview workers on site where managers know who is
being interviewed, or fail to root out conflicts of interest and corruption.?®> Moreover, numerous
human rights and environmental organizations have expressed concern about the “check-box
approach” adopted by social auditors.?8 At best, social audits only provide a snapshot of working
conditions from one moment in time, making them ineffective when it comes to accurately
identifying ongoing violations.?” Even some social auditors themselves acknowledge that audits
are not designed to identify sensitive human rights abuses like forced labor or harassment.2?

Due to the auditing industry’s limitations, audits frequently result in inaccurate certifications of
compliance and failures to identify even egregious human rights abuses such as forced labor. These
major gaps in the system effectively shield companies from liability despite that they are intended
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to identify instances of noncompliance. We have also already seen some of the consequences of
relying on social audits. For instance, social audit firms have repeatedly failed to report forced
labor occurring at rubber factories in Malaysia.?® Additionally, multiple social audit firms failed
to report structural defects in the Rana Plaza building which collapsed in 2013, killing over 1,000
people.® Allowing companies to rely on social audits as evidence that no forced labor was present
at a given factory, farm, or other facility would significantly weaken enforcement of the Tariff Act
and allow businesses to capitalize on this major loophole.

In sum, although supply chain transparency is not a silver bullet, requiring importers to
provide detailed information about the supply chains of imported goods as a condition of
entry would close key data gaps and enable CBP and other enforcement agencies to ensure
that goods made with forced labor do not enter the United States. Making this information
publicly available is imperative given the important role that NGOs, journalists, and other
outside actors play in supporting enforcement of the Tariff Act. Access to comprehensive
supply chain information for imports of high-risk goods is particularly important for
enforcement of the UFLPA, but ultimately these reporting requirements should apply to all
goods imported into the United States.

Thank you for your consideration of this comment. Should you or your colleagues have any
questions, please do not hesitate to contact me at david@icar.ngo.

Submitted March 9, 2022
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