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SUMMARY

The U.S. Generalized System of Preferences (GSP), created under the Trade Act of 1974, provides 
leverage for the U.S. government to promote greater economic growth, political reform, and 
respect for labor rights in its 120 beneficiary developing countries. The program conditionally 
provides duty-free access for more than 3,500 goods from beneficiary countries to the United 
States. For sub-Saharan African countries, eligibility for GSP is especially crucial, as it is a pre-
condition for participation in the regional trade preference program under the African Growth and 
Opportunity Act, which provides even broader U.S. market access.

Eligibility for the GSP hinges on a country’s compliance with a number of U.S. priority policies. 
Specifically, with respect to labor rights, the recipient country must: (1) have taken or is taking steps 
to afford internationally recognized worker rights to workers in the country, and (2) implement its 
commitments to eliminate the worst forms of child labor.

While the GSP has led to some positive changes in labor rights in certain countries, overall, there 
has been weak enforcement of the labor rights eligibility criteria. As a result, countries with some of 
the worst labor rights records in the world have been provided duty-free access to U.S. markets. As 
such, they have gained an unfair advantage over other countries, including the United States. This 
undermines the effectiveness and credibility of the program.

The poor enforcement stems from a number of implementation gaps, including:

• The executive branch enjoys wide discretion to determine GSP eligibility irrespective of the 
country’s labor rights conditions, stemming from the lack of minimum standards of compliance 
and the national economic interest waiver provided under the Trade Act. 

• Lack of transparency over the review of country compliance petitions.

• No standards and timeline for a finding of non-compliance and the abuse of the “continuing 
review” process where countries are placed on an indefinite probation while they continue to 
enjoy preferential duty-free access under the GSP.

• Criteria for reinstating countries after the revocation of GSP eligibility are ineffective and 
subject to political consideration.

These gaps are not insurmountable and can be addressed through proactive and strong actions 
from the lead implementing agency, Office of the United States Trade Representative (USTR), and 
Congress. To strengthen GSP enforcement, USTR should increase transparency of the eligibility 
determination process, clarify standards and timelines for review, and ensure adequate follow 
through of benchmarks and targets set forth by the agency itself. Congress may also increase the 
effectiveness of the program by amending the Trade Act to strengthen the labor rights criteria and 
by monitoring USTR’s implementation of the GSP more rigorously.
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The United States is one of the world’s major 
trading nations. The U.S. government has used 
the influence that stems from this position to 
promote greater economic growth, political 
reform, and respect for human rights, including 
labor rights, in developing countries within its 
trade policies. In fact, the Generalized System 
of Preferences (GSP) and other regional trade 
preference programs are specifically designed 
for these purposes. 

These programs conditionally allow a 
number of goods from eligible developing 
countries to be imported into the United 
States duty-free. The goal of these programs 
is to assist developing countries to expand 
their exports and promote stable growth, 
while simultaneously lending support to 
U.S. foreign policy.1 As such, eligibility for 
program participation hinges on a country’s 
compliance with a number of U.S. priority 
policies, including intellectual property rights, 
counter-terrorism efforts, and international 
labor rights.2

Although country conditions vary and the 
GSP may never be the panacea for all legal 
and policy problems, especially given the 
already low U.S. tariffs on a wide variety of 
imports,3 the GSP provides a tool to affect 
positive change where such leverage may not 
be otherwise available. In the past, the GSP 
has led to improvements in labor conditions in 
certain countries. However, enforcement of the 
labor rights eligibility criteria has been weak 
overall. As a result, numerous countries with 
some of the worst labor rights records in the 
world have been provided duty-free access 
to U.S. markets. As such, they have gained 
an unfair advantage over other countries, 
including the United States. Continuing to 
provide trade preferences to these countries 
severely undermines both the objectives and 
credibility of the program. To ensure that 
the GSP can achieve its intended purposes, 
promoting economic development while 
raising standards through trade, the legal 
and enforcement gaps that plague it must be 
addressed. 

I. 
INTRODUCTION
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2017, USTR announced that it is “committed 
to vigorously enforcing the eligibility criteria” 
of trade preference programs to “strengthe[n] 
[U.S.] trade enforcement efforts and suppor[t] 
U.S. manufacturing.”6 In October 2017, USTR 
further launched a new triennial assessment 
process to conduct a comprehensive review of 
all GSP beneficiary countries’ compliance with 
the eligibility criteria.7

Given the administration’s emphasis on 
improving enforcement of the GSP program, 
it is a critical time to ensure that its efforts 
focus on strengthening human and labor rights 
protections and conditions on the ground 
among U.S. trading partners. An improvement 
in worldwide labor standards will create a 
fairer global playing field that will help both 
U.S. workers and those abroad, and prevent 
companies from gaining an unfair advantage 
by violating labor rights.

This paper provides an overview of the 
GSP program and a related regional trade 
preference program for sub-Saharan African 
countries, identifies gaps in implementation, 
and proposes recommendations for Congress 
and the administration to enhance the legal 
structure and enforcement of the GSP with 
a view to improving human rights, including 
labor rights, globally. This re-examination 
is particularly timely in light of the current 
administration’s statements on trade.4 For 
example, the 2017 annual report published 
by the Office of the United States Trade 
Representative (USTR) identifies, as one 
of USTR’s primary trade policy objectives, 
addressing the use of forced labor in the 
production of U.S. imports by strictly enforcing 
U.S. trade laws. The report specifies that this 
includes “enforcing labor provisions in existing 
agreements and enforcing the prohibition 
against the importation and sale of goods 
made with forced labor.”5 Furthermore, in June 
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II. 
THE GSP PROGRAM

The GSP is codified under the Trade Act of 1974 
(the Trade Act) and requires congressional 
approval for renewal, amendments, and 
additions.8 The current program expired on 
December 31, 2017 and for the benefits to 
continue, Congress must renew the program. 
Under the Trade Act, the President, drawing on 
advice from the USTR, is authorized to afford 
GSP eligibility to developing countries based 
on a number of mandatory and discretionary 
criteria.9  

The President shall not designate any country 
a beneficiary developing country if the 
country does not comply with the mandatory 
criteria. This paper focuses on the two labor 
rights criteria. The first, also listed as a 
discretionary criterion, mandates a recipient 
country must “have taken or is taking steps 
to afford internationally recognized worker 
rights to workers in the country (including 
any designated zone in that country).”10 
“Internationally recognized worker rights” are 
defined to include the right of association; 
right to organize and bargain collectively, a 
prohibition on the use of any form of forced 
or compulsory labor; a minimum age for 
employment of children, and a prohibition on 
the worst forms of child labor; and acceptable 
conditions of work with respect to minimum 
wages, hours of work, and occupational health 
and safety.11

The second criterion requires a recipient 
country to “implement[] its commitments to 
eliminate the worst forms of child labor.”12 
This includes: “(A) all forms of slavery or 
practices similar to slavery…including forced 
or compulsory recruitment of children for use 
in armed conflict; (B) use, procuring or offering 
of a child for prostitution, for the production 

of pornography or for pornographic purposes; 
(C) the use, procuring, or offering of a child for 
illicit activities in particular for the production 
and trafficking of drugs; and (D) work which, 
by its nature or circumstances in which it is 
carried out, is likely to harm the health, safety, 
or morals of children.”13

These labor rights criteria provide incentives 
for beneficiary countries to improve their 
labor conditions while pursuing economic 
development. They also prevent companies 
operating in these countries from “gain[ing] 
a competitive edge” by taking advantage 
of weak legal regimes and enforcement in 
relation to labor rights.14  

Although the Trade Act mandates revocation 
of GSP eligibility in cases of non-compliance 
with the mandatory criteria, it allows the 
President to continue GSP benefits if (s)he 
should “determine that such designation 
will be in the national economic interest of 
the United States.”15 The President’s decision 
to withdraw, suspend, or limit the duty-free 
treatment under the GSP takes effect upon 
notification to Congress.16
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Since the GSP’s launch,17 the program has 
provided trade benefits to a number of 
countries. As of January 1, 2017, there were 120 
designated GSP beneficiary countries (BDCs), 
including 44 least-developed beneficiary 
developing countries (LDBDCs).18 The program 
provides preferential duty-free treatment to 
more than 3,500 products from the BDCs and 
an additional 1,500 products from LDBDCs.19 

In general, all BDCs receive duty-free 
treatment on the entire list of 3,500 GSP 
eligible products subject to certain exceptions. 
One of the main exceptions is the Competitive 
Need Limitations (CNLs), which set the annual 
quantitative ceilings for each product from 
a BDC. A product from a BDC is considered 
“sufficiently competitive” and therefore loses 
duty-free treatment if its annual U.S. imports: 
(1) “account for 50 percent or more of the value 
of total U.S. imports of that product,” or (2) 
“exceed a certain dollar value,” which was set 
at $180 million in 2017.20 LDBDCs and countries 
that are also beneficiaries of the AGOA are 
exempted from the CNLs.21

Importers, or other “interested parties,” may 
petition for a presidential CNL waiver of a 
specific product from a particular BDC.22 Under 
the Trade Act, in deciding whether to grant 
a CNL waiver, the President must “give great 
weight” to the extent to which the BDC: (1) 
“has assured the United States that [it] will 
provide equitable and reasonable access to 
the markets and basic commodity resources 
of such country,” and (2) “provides adequate 
and effective protection of intellectual 
property rights.”23 Such a waiver, once granted, 
automatically applies to both the import 
percentage limit and the dollar limit.24 

Additionally, the Trade Act specifically 
excludes certain items, known as “import 
sensitive” products, from preferential 
treatment under the GSP.25 These are generally 
products for which the United States retains 

or retained significant manufacturing capacity, 
and includes most textile and apparel products, 
watches, most footwear, and glassware. In 2015, 
Congress amended the Trade Act to remove 
“travel goods” including luggage, handbags, 
backpacks, and pocket goods, from the import 
sensitive list. In June 2016, these products 
were added to the GSP program for LDBDCs 
and African countries. A year later, the Trump 
administration further extended GSP access for 
these goods to all BDCs.26  

While the import sensitive products may seem 
like a significant carve out to the GSP, they do 
not affect the application of the labor rights 
eligibility criteria, as compliance is reviewed on 
a country-wide basis and not limited to items 
eligible for the GSP. For example, the President 
can terminate a BDC’s eligibility based on 
the lack of labor protections for workers in 
the apparel sector even though most apparel 
products are deemed import sensitive.

The GSP model of expanding trade relations 
with eligible developing countries set an 
important precedent for the subsequent 
development of regionally focused trade 
preference programs for Africa,27 the 
Caribbean,28 and the Andean region.29 A 
country-specific trade preference program 
was established for Haiti in 2006, providing 
duty-free treatment for apparel and textile 
products.30 These programs share principles and 
legal structures similar to the GSP, but provide 
duty-free access to a number of additional 
products. These trade preference programs 
have increased imports from the 120 countries 
currently eligible for participation. In 2016, 
imports benefitting from preferential access 
under these trade programs totaled 29 billion 
USD.31 The value of imports brought into the 
United States under the GSP in 2016 was 18.07 
billion USD,32 which amounts to 0.8 percent 
of all U.S. goods imported and 9.2 percent of 
goods imported from beneficiary countries.33 

SCOPE OF THE GSP
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The labor rights criteria were added to the 
GSP legal framework in 1984.34 The statutory 
inclusion of the labor rights criteria created an 
important precedent for linking international 
trade with labor rights, and was followed by 
a number of global bilateral, regional, and 
multilateral actions to promote labor rights 
within the international trade and investment 
forum. For example, in the United States, a 
labor rights clause was included in 1985 as 
a condition for Overseas Private Investment 
Corporation (OPIC) insurance. A labor rights 
amendment was also added to Section 301 
of the Trade Act of 1988, which defines unfair 
trade practices to include worker rights 
violations.35 

A similar trend occurred at the regional and 
multi-lateral levels, such as the labor side 
agreement to the North American Free Trade 
Agreement (NAFTA), the labor provisions 
in subsequent U.S. trade agreements after 
2007, as well as initiatives to incorporate 
labor rights into the agenda of the World 
Bank, International Monetary Fund (IMF), and 
Organization for Economic Cooperation and 
Development (OECD).36 

In addition, the GSP has incentivized a number 
of countries to undertake labor reform to 
obtain, maintain, or regain preferential access 
to the U.S. market, although these efforts 
tend to be piecemeal rather than spurring 
broad-based reforms with lasting impacts.37 
For instance, between 1994 and 1999, after 
losing its GSP status, Mauritania amended 
its labor code, and conducted legal reforms 
to recognize trade unions.38 Its progress led 
the United States to restore Mauritania’s GSP 
status in June 1999. However, the regression 
of labor conditions in the country, particularly 
in regards to forced labor, led the AFL-CIO to 
file a petition in 2017 for compliance review 
under the African Growth and Opportunity Act 

(AGOA), which established a regional trade 
preference program for sub-Saharan African 
countries.39 Similarly, in 2005, a petition 
regarding Uganda’s compliance with labor 
rights criteria under the GSP and AGOA led 
USTR to initiate a review of Uganda’s country 
practices. As a result of its concern at losing its 
GSP status, Uganda enacted new legislation 
that, among other things, facilitated union 
organization and employed additional labor 
inspectors in conformity with the changes 
sought by the U.S. government.40 

LABOR RIGHTS IMPROVEMENT 
UNDER THE GSP 
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Despite the positive achievements, 
enforcement of the eligibility criteria under 
the current legal framework, especially with 
regards to labor rights, has generally been 
weak. Many countries with extremely poor 
labor rights records remain eligible for the GSP. 
For example, the Global Slavery Index found 
that 58 percent of people living in slavery 
worldwide are located in five countries.41 
Three of these countries, India, Pakistan, and 
Uzbekistan, are GSP beneficiaries, with India 
ranking as the number one importer under the 
program. Egypt, the Philippines, Kazakhstan, 
and Turkey, all BDCs, are among the “the ten 
worst countries for workers” according to the 
International Trade Union Confederation’s 
(ITUC’s) Global Rights Index for 2017.42 

In 2017, as the biggest travel goods importer 
to the United States among BDCs, the 
Philippines particularly benefited from the GSP 
program despite its poor labor and human 
rights record. Since the Trump administration 
extended GSP access for travel goods to all 
BDCs, the import of these products from the 
Philippines has dramatically increased, almost 
doubling from 2016.43

The U.S. government’s own data also 
highlights the lack of enforcement on 
grounds of child labor and human trafficking. 
According to the U.S. Department of Labor 
(DOL), only ten percent of GSP eligible 
countries are classified as having made 
significant advances in eliminating the worst 
forms of child labor—56 percent have made 
moderate advances, 29 percent have made 
minimal advances, and six percent have 
made no advances.44 Similarly, almost half 
of the countries classified as Tier Three in 
Department of State (DOS)’s 2017 Trafficking 
in Persons (TIP) report are currently receiving 
GSP benefits.45 This is despite the fact that 
Tier Three countries, by definition, do not meet 
the minimum standards for the elimination 

CURRENT GSP IMPLEMENTATION 
AND ITS GAPS

of human trafficking, nor are they making 
significant efforts to meet these standards.46  

The weak enforcement of the GSP may 
be due to a variety of reasons, including 
the wide executive discretion in making 
enforcement decisions, the reluctance of the 
U.S. government to initiate reviews, the lack 
of clear standards for admission and lengthy 
review process, the failure to create standards 
for a formative finding, and ineffective criteria 
for reinstating countries. Each of these gaps is 
outlined in further detail below.

DECISIONS SUBJECT TO WIDE  
EXECUTIVE DISCRETION 

The President is legally required to revoke 
a country’s GSP status in cases of non-
compliance with the mandatory labor rights 
criteria.47 However, the executive branch 
enjoys wide discretion in implementing 
and enforcing this requirement. Such 
discretion is built into the Trade Act, which 
provides the President wavier authority 
when (s)he determines that the designation 
implicates “national economic interest.” 
This determination requires a formal finding 
by the President, followed by a notification 
to Congress. The U.S. government seldom 
invokes this waiver authority, particularly as 
the Trade Act also allows executive discretion 
in a less explicit way. By mandating the 
beneficiary country be “taking steps” to 
implement internationally recognized labor 
rights,48 without requiring actual compliance 
with international labor standards, the 
vague language provides the executive 
branch substantial leeway in determining the 
parameters of the requirement.

The decision making process of GSP country 
eligibility further allows the President to factor 
in political considerations when enforcing the 
labor rights criteria. USTR, the lead agency 
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administering the GSP, implements this 
process through the GSP subcommittee of 
the Trade Policy Staff Committee (TPSC). The 
TPSC is an interagency group that consists of 
trade policy officials from 18 other government 
offices and agencies, including the 
Departments of Health and Human Services, 
Homeland Security, Justice, Labor, State, and 
the National Economic Council, among others. 
Once a petition for country practice review 
is filed, it is vetted by the TPSC to determine 
if it requires further investigation. If so, the 
TPSC may rely on a number of sources, such as 
reports by the labor officers or DOS personnel 
stationed in the relevant U.S. embassies or 
consulates, to make a determination. 

TPSC’s decision may be reviewed by the 
Trade Policy Review Group (TPRG), which is 
convened by the Deputy USTR and Under 
Secretary-level officials from other agencies.49 
Decisions by the TPSC or TPRG form the basis 
of a recommendation to the USTR, who may 
decide to overturn such recommendation. The 
USTR in turn advises the President on whether 
to adjust the country’s GSP benefits.

Although the TPSC and TPRG include 
representatives from various government 
offices and agencies, including the DOL, the 
USTR may make his/her own determination 
on how to advise the President independent 
of recommendations from these groups. 
Ultimately, the final decision lies with the 
President, and such decision is again not 
bound by precedents or recommendations 
from agencies that have expertise in labor 
rights conditions in the target country. As 
such, the enforcement of the labor rights 
criteria is often criticized for its inconsistent 
application, which appears to be based on 
the geopolitical and foreign policy concerns 
of the particular administration. For instance, 
it is speculated that USTR refused to review 
Mexico and Colombia’s labor rights violations 
following a 1993 petition because the United 

States was then negotiating the NAFTA labor 
side agreement with Mexico and Colombia’s 
president was the U.S. government’s preferred 
candidate to head the Organization of 
American States.50   

RELUCTANCE OF THE U.S. GOVERNMENT TO 
INITIATE REVIEW OF BENEFICIARY COUNTRIES

Under the Trade Act the President is required 
to terminate a country’s GSP eligibility if 
it is found not to be compliant with the 
labor criteria. Although the statute does 
not preclude the administration from self-
initiating an eligibility review,51 the U.S. 
government has traditionally been reluctant to 
proactively review BDCs’ compliance with the 
labor criteria. Therefore, country compliance 
review processes are often only initiated if an 
interested party, usually a labor union or civil 
society organization, files a petition requesting 
a review. USTR only reviews these petitions 
during a limited time period, usually once a 
year, as determined by the agency.52 According 
to the publicly available information on USTR’s 
website, until recently, the U.S. government 
had not self-initiated an eligibility review 
of any country for at least ten years. This 
reluctance places the enforcement burden on 
civil society and trade unions, which often face 
resource and time constraints, further limiting 
the effectiveness and timely enforcement of 
the GSP. 

However, recent actions by the U.S. 
government indicate that this enforcement 
gap may be closing. In June 2017, USTR 
initiated a review of Bolivia’s commitments 
to eliminate the worst forms of child labor 
and the steps taken to afford its workers 
internationally recognized worker rights.53 A 
few months later, in October, USTR announced 
a new triennial assessment process to 
ensure that all BDCs are in compliance with 
the eligibility criteria.54 In its first year, this 
assessment will focus on Asian countries, 
expanding to other regions in its second and 
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NO STANDARDS AND TIMELINE FOR A 
FORMATIVE FINDING

If a petition alleges sufficient facts to trigger 
further investigation, the TPSC may place 
the target country under a continuous review 
process before making a formal finding of 
non-compliance and terminating the country’s 
GSP eligibility. During this “continuing review” 
process, the U.S. government may engage 
with the target government to improve its 
compliance with the eligibility criteria raised in 
the petition. 

This continuing review approach may 
ameliorate potential unintended 
consequences the revocation of a country’s 
GSP status could have on workers, such as 
companies closing factories or shifting supply 
chain arrangements due to increased tariffs. 
It also provides the U.S. government leverage 
to pressure the target country to reform its 
labor practices, which has had some success. 
For example, after Americas Watch challenged 
the Dominican Republic’s practice of enslaving 
Haitian workers in its sugar plantations in 1990 
and 1991, the Dominican Republic revised its 
labor laws to define forced labor more broadly 
to include the practice of debt bondage.61 

Despite these positive aspects to the 
continuing review approach, there are some 
downsides. In particular, it has no publically 
available timeline nor is there a clearly 
defined baseline, metrics, or target to assess 

third years. This assessment may lead to a full 
country practice review if it uncovers concerns 
about compliance. In so implementing this 
new assessment process, USTR emphasized 
the need to “ensure that countries that are 
not playing by the rules do not receive U.S. 
trade preferences,” which “sets the correct 
balance for a system that helps incentivize 
economic reform in developing countries and 
achieve a level playing field for American 
businesses.”55 These actions and comments 
signal a potential increase in the enforcement 
of the GSP eligibility criteria. 

LACK OF TRANSPARENCY OVER PETITION 
REVIEW PROCESS

Under the third party petition process, once 
a petition is filed, the TPSC will determine if 
sufficient information has been presented 
to satisfy the regulatory requirements to 
initiate a review. However, there is no publicly 
available information on the criteria the TPSC 
employs to make this determination. Similarly, 
when a petition is rejected, USTR does not 
publish an explanation for the decision.56

If a petition is rejected, the petitioner 
is required to provide “substantial new 
information” during the next petition period 
for the country to be reconsidered.57 A 
number of petitions have been cancelled or 
rejected under the “new information” rule. 
For example, as early as 1988, the AFL-CIO 
and other advocacy groups filed a petition 
on the deteriorating labor rights situation in 
Malaysia’s electronics and athletic footwear 
sectors.58 After a year of review, USTR 
determined that Malaysia was “taking steps” 
in line with the statutory requirements and 
could retain its beneficiary status. However, 
it did not provide details of its decision, which 
was particularly egregious given USTR’s 
knowledge that Malaysia prohibited the 
full freedom of “workers to associate and 
form the labor organizations of their own 
choosing in certain export industries such as 

the electronics industry,” which was raised in 
a letter from the then-USTR Carla Hills to the 
Malaysian Minister of Trade and Finance.59

In 1990, the AFL-CIO filed a new petition based 
on the continued ban on independent unions 
and collective bargaining in the electronics 
export processing zones, citing to the USTR 
letter as further evidence. However, USTR 
refused to accept the petition for lack of “new 
information.”60 
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the BDC’s progress. In many cases, the U.S. 
government may engage with a country 
for years without revoking its eligibility. For 
example, the review petition filed against 
Niger in 2006 was finally closed in January 
2017 with the U.S. government citing “progress 
by the government in raising awareness of and 
combatting forced and child labor.”62 Niger 
thus retained its GSP status.63 Likewise, the 
International Labor Rights Forum (ILRF) filed 
a petition in 2007 to review Uzbekistan’s GSP 
eligibility given Uzbekistan’s well-documented 
practice of using forced and child labor in its 
cotton industry. Ten years have passed and the 
review is still open and ongoing. Although the 
U.S. government has implemented technical 
assistance programs to assist Uzbekistan to 
address forced labor,64 violations continue to 
persist while Uzbekistan enjoys preferential 
access under the GSP.65 

In fact, over the past ten years, the U.S. 
government has suspended GSP benefits for 
violations of the labor rights criteria for only 
one country: Bangladesh.66 This suspension 
came six years after the initial petition was 
filed in 2007 and only after the notorious 
Rana Plaza factory collapse.67 The lack of 
standards and timeline of the review process 
coupled with the U.S. government’s general 
reluctance to revoke eligibility mean that 
the program is not effectively implemented 
and cannot consistently serve as meaningful 
leverage to promote better labor standards 
internationally. 

CRITERIA FOR REINSTATING COUNTRIES ARE 
INEFFECTIVE 

The U.S. government may continue to have 
leverage over a target country even after its 
beneficiary status is terminated or suspended 
should that country wish to have its eligibility 
status reinstated. For example, in 1989, 
Burma’s beneficiary status was terminated 
due to labor rights concerns stemming from 

the rise of the military junta.68 The country 
engaged in political and some legal reforms 
and requested reinstatement of its GSP status 
in 2013. Subsequently, the U.S. government 
announced the launch of an Initiative to Promote 
Fundamental Labor Rights and Practices 
in Myanmar in 2014 to assist the country in 
improving labor rights as well as meeting the 
GSP eligibility criteria.69 

The Initiative to Promote Fundamental 
Labor Rights and Practices in Myanmar is a 
joint project of the U.S. government and the 
governments of Burma, Japan, Denmark, 
and the European Union, as well as the 
International Labor Organization (ILO). Its 
main goal is to “strengthen and support 
Myanmar in labor reform, enforcement, 
transparency, and domestic stakeholder 
consultations” through a multilateral 
and multi-stakeholder process.70 The U.S. 
government provided the seed funding to 
create a “Labor Law Reform Cluster” tasked 
with “support[ing] the [Burmese government] 
and civil society groups in the development 
of the labor reform plan.”71 As a result, the 
Burmese government has identified a number 
of short and mid-term priorities for labor law 
reform.72 

Although initiatives such as this may help 
propel labor reforms, as with other aspects 
of the GSP implementation, they do not set 
out specific standards on whether a country 
has made sufficient progress to justify the 
reinstatement of its GSP benefits. In fact, 
reinstatement often takes place without 
much progress on the ground. In the case of 
Burma, the announcement to reinstate its GSP 
status came in September 2016 after Burma 
had its first democratic transition to a civilian 
government in more than 50 years. However, 
the reinstatement decision was made without 
regard to concerns over persistent serious 
labor violations in the country.73  
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One of the main pillars of the multi-
stakeholder initiative was to “solidify [labor] 
reforms, help Burma comply with international 
standards,”74 but forced labor is widespread, 
especially among ethnic minorities,75 anti-
union discrimination practices remain 
prevalent, the meager 3 USD per day 
minimum wage is treated as the maximum 
wage, and workers are still denied access 
to effective remedy for violations of their 
labor rights.76 The U.S. government itself, 
through the DOS, confirmed widespread labor 
violations in its 2016 Trafficking in Persons 
report, downgrading Burma to the lowest tier, 
Tier Three. The report was published three 
months before the White House’s decision to 
reinstate Burma’s GSP status.77
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CASE STUDY 
BANGLADESH

Bangladesh serves as an illustrative example 
of the implementation gaps of the GSP. It 
shows that in cases of clear non-compliance, 
suspension of GSP benefits is needed to 
preserve the integrity of the program.

Since 1990, the AFL-CIO has filed five 
separate petitions, each with new information, 
requesting the U.S. government to review 
Bangladesh’s GSP eligibility given widespread 
labor violations.78 The most recent petition, 
filed in 2007, was accepted by the TPSC, which 
placed Bangladesh under continuing review, 
thereby permitting the country to enjoy GSP 
status while working with the U.S. government 
to improve its labor conditions.79 Together, the 
U.S. and Bangladeshi governments developed 
a number of benchmarks to track Bangladesh’s 
progress. 

The TPSC held public hearings in October 
2007, April 2009, and January 2012 regarding 
Bangladesh’s labor conditions. Interested 
parties were permitted to file briefings urging 
the U.S. government to take action and revoke 
Bangladesh’s GSP status. However, these 
hearings did not result in any concrete decision 
or outcomes. 

Meanwhile, labor violations continued. The 
2007 petition highlighted various labor rights 
violations in Bangladesh’s export processing 
zones (EPZs).80 Although engagement 
with the U.S. government led to some 
improvements, including the passage of a 
law that granted EPZ workers the right to 
form worker associations, workers were still 
unable to bargain collectively or meaningfully 

participate in union activities.81 The AFL-CIO 
described progress as “one step forward, two 
steps back.”82

In November 2012, a major fire broke out at 
the Tazreen Fashions factory in Dhaka, killing 
more than 100 workers. In April 2013, the Rana 
Plaza building housing numerous garment 
factories collapsed, killing more than 1100 
workers and injuring another 1500.83 Two 
months after the Rana Plaza incident and six 
years after the AFL-CIO’s 2007 petition, the 
U.S. government suspended Bangladesh’s GSP 
status for failure to take steps to implement 
internationally recognized labor rights for 
workers.84

The decision to revoke Bangladesh’s GSP status 
was reached after extensive engagement with 
the government of Bangladesh to improve 
worker rights and highlighted tensions among 
TPSC members over differing approaches 
to enforcement of the eligibility criteria. 
According to media reports, the DOL pushed to 
revoke GSP status, arguing that doing so was 
necessary for the credibility of the program, 
while some in the DOS contended that 
continued diplomatic engagement was the 
best way to bring about change.85 However, in 
the weeks after the Rana Plaza incident, there 
was an emerging consensus that GSP must be 
revoked.
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Following the suspension, the U.S. government 
worked with the government of Bangladesh 
to improve the country’s labor rights. The U.S. 
government developed a “Bangladesh Action 
Plan,” which included a set of 16 conditions, 
outlining safety and labor benchmarks that 
Bangladesh would need to meet in order to 
regain its GSP eligibility.86 The plan addresses 
a number of issues, including: (1) government 
inspections for labor, fire, and building 
standards; (2) rights to freedom of association 
and anti-discrimination measures for workers 
in the garment sector and the shrimp 
processing sector; and (3) specific standards 
for EPZs. For many aspects of the plan, the 
government of Bangladesh is required to 
support and act in coordination with the ILO 
on implementation.87 In addition, the U.S. 
government also joined the Sustainability 
Compact, initiated by the European Union. 
The Compact similarly focuses on assisting the 
government of Bangladesh in improving labor 
rights and factory safety issues in the garment 
sector.88 

USTR dedicated significant time in 2014 
and 2015 to working with the Bangladeshi 
government and other stakeholders to monitor 
Bangladesh’s progress.89 According to USTR’s 
2015 review, Bangladesh had made some 
improvements in fire and building safety issues. 
However, concerns over the lack of freedom 
of association and collective bargaining 
remain, particularly given the “continuing 
reports of harassment and violence against 
union activists seeking to establish new unions 
or to exercise their legal rights.”90 The U.S. 
government has indicated that more progress 
is necessary before the country’s GSP benefits 
can be restored.91 

Progress on reinstatement has been slow for 
a variety of reasons. First, there is minimal 
incentive to comply with the eligibility criteria 
as the GSP does not cover apparel products, 
which account for 82 percent of Bangladesh’s 
exports.92 In addition, Bangladesh has retained 
its preferential access to the EU under a similar 
trade preference program, which does allow 

apparel products to be imported duty-free. 
The availability and access to other markets 
has made implementation of the Bangladesh 
Action Plan a low priority and highlights the 
need for better coordination between the 
United States and the EU in enforcing trade 
preference programs.93 

Additionally, the government of Bangladesh 
takes issue with its being denied GSP eligibility 
while other countries with poor labor rights 
records continue to enjoy preferential access 
under the program,94 although this may be a 
political excuse and it should not be a reason 
to justify the government of Bangladesh’s 
failure to improve labor rights for its workers. In 
May 2017, it was reported that the government 
of Bangladesh decided to stop requesting 
that the United States reinstate its GSP status. 
Bangladesh announced that it had made a 
“strategic decision” to drop GSP as an issue 
to discuss with the U.S. government during 
an annual bilateral trade meeting where the 
two governments discuss barriers to trade 
and investments. A senior official from the 
Bangladeshi foreign ministry said, “We have 
been asking for GSP for long. But it seems 
we’ll never get it back. So we have decided to 
stop asking for this. The GSP privilege was not 
significant as we did not us[e] . . . that for our 
main exports.”95

The case study highlights that U.S. 
policymakers often operate under the 
premise that “engagement” is preferable to 
a suspension of benefits. However, taking 
such an approach for a prolonged period of 
time even in clear cases of non-compliance 
harms the integrity of the program, showing 
the rest of the beneficiary countries that 
suspension of GSP privileges may only occur 
after a highly publicized destructive event. 
It also demonstrates the need for improved 
coordination between the United States and 
the EU in enforcing their respective trade 
preference programs.
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III. 
AFRICAN GROWTH AND 
OPPORTUNITY ACT

Enforcement of the GSP is particularly 
important because the GSP serves as the basis 
for the African Growth and Opportunity Act 
(AGOA), a regionally-focused trade preference 
program for sub-Saharan African (SSA) 
countries.96 AGOA is the cornerstone of the 
U.S. trade and investment policy in SSA. It was 
passed as part of the Trade and Development 
Act of 2000 to expand U.S. trade and 
investment with sub-Saharan Africa.97 By 
providing duty-free treatment to goods from 
beneficiary countries, AGOA was designed 
to stimulate economic growth, encourage 
economic integration, and facilitate sub-
Saharan Africa’s integration into the global 
economy.98

AGOA and the GSP work together to create 
a comprehensive trade preference program 
for eligible countries. To be eligible for AGOA, 
countries must first qualify for the GSP,99 
meaning that where a country loses its 
GSP status, it will also lose its AGOA status. 
Products eligible for trade preferences under 
the AGOA are broader than those under the 
GSP and include value-added agricultural 
and manufactured goods, such as processed 
food products, apparel, and footwear. The 
program permits “duty-free access to the U.S. 
market for over 1,800 products beyond the 
products eligible under the GSP program.”100 
CNLs that apply to GSP beneficiary countries 
do not apply to those that receive preferential 
treatment under AGOA.101 As a result, AGOA 
offers substantial trade preferences that, 
combined with the preferences under the GSP, 
allow virtually all marketable goods produced 

in AGOA-eligible countries to enter the U.S. 
market duty-free, provided that they meet the 
local content requirements.102

As of 2016, 38 sub-Saharan African countries 
were eligible for AGOA benefits.103 That same 
year, the total amount of sub-Saharan African 
exports under AGOA amounted to more 
than $9 billion, accounting for almost half of 
total U.S. imports from SSA countries.104 Top 
importers under AGOA were, in order, Nigeria, 
South Africa, Angola, Chad, and Kenya.105 More 
than 80 percent of Nigeria’s exports to the 
United States proceeded under AGOA, while 
42 percent of South Africa’s exports came 
in through the AGOA.106 However, for many 
top importers, such as Nigeria, Angola, and 
Chad, oil and gas constitute the majority of 
their exports to the United States.107 In fact, 
petroleum products account for 55.6 percent 
of all of AGOA imports in the year of 2016,108 
leading some to question whether the program 
has achieved its intended results of expanding 
beneficiary countries’ exports beyond raw 
materials and diversifying their economies to 
promote stable growth.109
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The eligibility structure of AGOA is similar to 
that for the GSP. Like the GSP, AGOA allows the 
President to afford duty-free benefits under 
AGOA to SSA countries that satisfy certain 
eligibility criteria. While the eligibility criteria 
for AGOA overlap with those for the GSP, AGOA 
includes a number of additional requirements. 
In particular, the program requires recipient 
countries to “make continual process toward 
establishing” the following:

• The rule of law, political pluralism, and 
the right to due process, a fair trial, and 
equal protection under the law; 

• Economic policies to reduce poverty; 

• A system to combat corruption and 
bribery; and

• Protection of internationally recognized 
worker rights.110

Additionally, AGOA also mandates that the 
country not “engage in gross violations of 
internationally recognized human rights 
or provide support for acts of international 
terrorism and cooperates in international 
efforts to eliminate human rights violations 
and terrorist activities.”111 

The President must terminate a country’s 
eligibility under AGOA if s/he determines that 
the country is not making continual progress 
in meeting these requirements.112 USTR is 
required to submit a biennial report on the 
implementation of AGOA to Congress.113 The 
report describes the status of trade and 
investment with sub-Saharan Africa, country 
compliance and changes in country eligibility, 
regional integration efforts, and U.S. trade 
capacity building efforts. The last report was 
issued in June 2016.114

ADDITIONAL ELIGIBILITY  
CRITERIA UNDER AGOA
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AGOA ENFORCEMENT
service institutions,” and that the country suffers 
from the practice of “[e]xtra-judicial killings and 
pre-trial detentions.” In addition, freedom of 
the press and association have been curtailed, 
sexual and gender-based violence are 
widespread, labor rights have not been upheld, 
and the ruling party has violently intimidated 
the opposition, which has led to a refugee 
crisis.122 In prior years, the U.S. government has 
revoked AGOA status of other countries, such 
as The Gambia for human rights abuses and 
South Sudan for political violence and armed 
conflict.123 The Democratic Republic of Congo’s 
eligibility was terminated in 2011 over continued 
concerns regarding corruption, child labor, and 
other issues.124 

As of date, AGOA eligibility has been revoked 
over labor rights violations against one country. 
When concerns were raised about Swaziland’s 
implementation of internationally recognized 
labor rights, U.S. government officials worked 
with the country to improve its labor standards. 
The administration identified a number of 
benchmarks for the government of Swaziland, 
including: amending relevant laws to (1) allow 
for the registration of labor and employer 
federations, (2) ensure that the efforts to 
combat terrorism and protect public order is 
not undermine worker’s rights to freedom of 
association, and (3) remove legal liability for 
participants in peaceful labor protests.125

USTR led an interagency trip to Swaziland 
in April 2014 to provide guidance on how 
the nation could better protect freedom of 
association.126 However, despite these efforts, 
Swaziland failed to make sufficient progress to 
meet the benchmarks. Subsequently, in June 
2014, the U.S. government revoked Swaziland’s 
AGOA status, effective as of January 1, 2015.127 
In doing so, the administration acknowledged 
the impact revocation might have on Swazi 
workers, as AGOA had been an “important 
source of employment for approximately 15,000 
Swazi citizens” in the apparel sector.128

AGOA is implemented by the AGOA 
Implementation Committee, a subcommittee 
of the TPSC. Unlike the GSP, where the 
default assumes country compliance unless 
the President acts, AGOA requires the 
President to make a positive compliance 
determination every year with regards to 
beneficiary countries’ eligibility.115 The Trade 
Preferences Extension Act of 2015,116 which 
extended AGOA through 2025, further created 
a new petition process that mirrors that of 
the GSP, allowing interested third parties to 
submit noncompliance complaints to the 
TPSC, thereby initiating a country eligibility 
review.117 Petitions can be submitted at 
any time, but will only be reviewed during 
the annual review period, unless a request 
is made for an out-of-cycle review citing 
exceptional circumstances.118 Unlike the GSP, 
the 2015 amendment explicitly provides the 
presidential authority to initiate out-of-cycle 
reviews for AGOA beneficiary countries.119

Many AGOA beneficiary countries continue 
to have poor human and labor rights records. 
Forty two percent of AGOA beneficiary 
countries are ranked in the bottom two tiers 
of ITUC’s Global Rights Index, meaning that 
they either do not guarantee worker rights 
or that they permit systematic violations of 
worker rights.120 However, the legal structure 
of the compliance review process under AGOA 
has prompted more proactive action from the 
administration. As such, although there has 
only been one country review predicated on 
the labor rights criteria, the U.S. government 
has enforced the broader human rights and 
rule of law criteria against a number of AGOA 
beneficiary countries. 

For instance, in January 2016, Burundi’s 
AGOA status was revoked because it failed to 
meet the eligibility criteria related to human 
rights, governance, and the rule of law.121 In 
particular, USTR noted that there is corruption 
throughout Burundi’s “police, judiciary and tax 
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The AGOA eligibility review process has 
prompted a number of corrective actions from 
the target countries. After the United States 
revoked Swaziland’s AGOA eligibility, the 
government of Swaziland passed laws to allow 
union federation registration and remove 
criminal liability for labor leaders during 
peaceful demonstrations.129 On December 22, 
2017, President Trump reinstated Swaziland’s 
AGOA status.130

The threat of losing AGOA status also added 
critical pressure for political stability and legal 
accountability for those involved in the violent 
military coup in August 2014 in Lesotho, 
which threw the country in turmoil. The coup 
resulted in Lesotho’s then Prime Minister Tom 
Thabane fleeing the country as well as the 
reinstatement of a former commander of the 
Lesotho Defense Force, who played a leading 
role in the coup.131 The U.S. DOS issued a 
statement in 2015 expressing grave concerns 
over these developments, particularly as “no 
one has been held accountable for the August 
2014 political unrest and violence.”132 The 
statement highlighted “reports of kidnappings 
and abuse within the Lesotho Defense Force, 
the murder of a prominent supporter of the 
major opposition party, and the failure to 
provide security for former Prime Minister 
Thabane.”133

Citing AGOA’s rule of law and human rights 
eligibility criteria, the then USTR Michael 
Fromen threatened to revoke Lesotho’s 
AGOA status, which had been crucial for the 
country’s garment and textile industry.134 This 
prompted a protest in Lesotho among some 
20,000 workers, calling for the government to 
“restore democracy and the rule of law.”135 In 
response to the pressure, the government of 
Lesotho has implemented some recommended 
measures, including prosecuting military 
commanders involved in the 2014 coup.136 The 
country has so far kept its AGOA eligibility. 

The new third party petition process under the 
Trade Preferences Extension Act of 2015, which 
went into effect in March 2016, complements 
the mandatory annual country eligibility 
review for AGOA beneficiary countries.137  
Such a petition process may further spur 
enforcement of the human and labor rights 
eligibility criteria. It also allows civil society 
organizations to engage the administration 
on these grounds and utilize AGOA as a tool to 
affect change on the ground.
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IV. 
CONCLUSION AND
RECOMMENDATIONS

The GSP and other trade preference programs have come under the 
microscope due to the Trump administration’s focus on prioritizing American 
interests and emphasis on addressing U.S. trade deficits. This current 
administration’s approach, combined with USTR’s June 2017 announcement 
regarding its efforts to better enforce trade preference program eligibility 
criteria, make for a timely review of the GSP and related programs.

The current GSP expired at the end of 2017. While Congress contemplates 
its renewal, it is important to recognize the GSP’s potential leverage for 
the promotion of labor rights abroad. Admittedly, while trade preference 
programs have led to some improvement of labor rights on the ground, 
there are still significant gaps in enforcement. Countries with extremely poor 
labor rights records continue to enjoy duty-free access to the U.S. market, 
an attractive incentive for more foreign investment, without adequate 
accountability. 

The slow and politicized nature of enforcement undermines the 
effectiveness and credibility of the program. To ensure that the GSP can 
realize its goals and maximize its intended benefits to workers in recipient 
countries, enforcement of the eligibility criteria must be strengthened. This 
requires actions from both Congress and the executive branch, particularly 
USTR. To do so, we recommend the following: 

CONGRESS

• Improve alignment across trade preference programs by updating the 
GSP eligibility criteria to align with that of AGOA, particularly in relation 
to human rights, the rule of law, and corruption.

• Amend the labor rights criteria under the GSP to require compliance 
with basic minimum labor standards consistent with those under 
the eight fundamental conventions of the International Labor 
Organization (ILO) (including rights related to freedom of association 
and the effective recognition of the right to collective bargaining; the 
elimination of all forms of forced or compulsory labor; the effective 
abolition of child labor; and the elimination of discrimination in 
respect of employment and occupation), and ILO standards relating to 
acceptable conditions of work with respect to minimum wages, hours of 
work, and occupational safety and health.
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• Amend the labor rights criteria under the GSP to preclude countries 
labeled Tier Three in DOS’s Trafficking in Persons report.

• Amend the bases for a CNL waiver to include a beneficiary country’s 
compliance with the labor rights criteria.

• Promote more proactive enforcement actions by updating the country 
compliance review process of GSP to that of AGOA. This includes 
mandating periodic review of each beneficiary country to affirm 
compliance with the eligibility criteria, and explicitly allowing the 
President to initiate out-of-cycle reviews.

• Improve monitoring and oversight of USTR’s enforcement of the 
eligibility criteria by issuing letters, holding public hearings, and tying 
the agency’s performance to its annual budget.

EXECUTIVE BRANCH/UNITED STATES TRADE REPRESENTATIVE

Generally:

• Revise its regulations to include clear and concise compliance 
standards for the labor rights criteria under the GSP.

• Revise its regulations to tie product eligibility to compliance with 
the labor rights criteria by mandating that a country can only be 
considered for a CNL waiver if there have been no labor rights 
compliance petition against it accepted in the previous three years.

• Afford substantial deference to TPSC members that have expertise 
and experience in labor rights, such as DOL’s ILAB, when assessing a 
country’s compliance or progress on the labor rights criteria.

• Strengthen coordination with the EU and other key trading partners in 
determining BDC’s eligibility under the U.S. GSP. 

Petition process:

• Initiate periodic review of country compliance with the eligibility 
criteria and revise the regulations to permit interested parties to 
petition for out-of-cycle reviews. 

• Increase transparency of the petition review process by providing 
petitioners with timely and written explanations when a petition is 
rejected.

• Publicize standards, procedures, and timelines for the triennial 
assessment process that incorporate input from public consultations 
with civil society and labor groups.

• Eliminate the “new information” requirement from the regulations.
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Country review process:

• Create clear, binding, and publically available targets and 
corresponding timelines for countries under continuing review.

• Limit the continuing review process to three years, after which time 
the country’s eligibility must be revoked if it has failed to meet the 
prescribed targets.

Reinstatement:

• Create a clear and binding action plan with defined targets for each 
country requesting reinstatement of its trade preference eligibility.

• Ensure reinstatement only occurs after the targets described under the 
actions are met.
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