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rights and environmental abuses by making sure companies can be held to account for their impacts both at

home and abroad, and to guarantee access to justice for people adversely affected by corporate activity.
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The European Coalition for Corporate Justice (ECCJ) promotes corporate accountability by bringing
together national platforms of civil society organizations including NGOs, trade unions, consumer advocacy
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PREFACE

Every day around the world people are affected in their daily lives by the activities of business enterprises.!
Some of these effects are beneficial in terms of salaties or goods and setrvices. Other effects, however, can
inhibit the exercise of people’s human rights. Human rights violations can take place in the workplace, where
labor rights and civil rights might be infringed; in a community, where the rights of access to education,
health care and the right to assemble might be limited; and in individuals’ home lives, where the rights of
privacy and family life might be restricted. Sometimes, the right to life, security, housing and clean food and
water are impacted. In addition to these, people are sometimes victims of rape, torture, beatings, extrajudicial
killing, and other egregious abuses. The impact of abuses of human rights by business can be widespread in
terms of its nature and the number of people affected.

The global reach of transnational businesses has significantly increased over the past thirty years as a result of
the liberalization of international trade and investment. Yet, the conditions under which these businesses may
be held liable for human rights abuses have not aligned with this evolution. Moreover, States have, in general,
failed to fulfill their duty to protect human rights by ensuring that victims have access to effective remedies,
including judicial remedies, particularly for human rights abuses that occur abroad (extraterritorially) at the
hands of businesses. The resulting lack of access to judicial remedies provided by home States for human
rights abuses by businesses, in particular those abuses that occur extraterritorially, has a considerable impact
on the effective exercise of human rights.

The right to an effective remedy for such harms is well established in international law. In addition, the third
pillar of the United Nations Guiding Principles on Business and Human Rights? (Guiding Principles or
UNGPs) confirms that victims must have access to an effective remedy, and that the State has a duty to
ensure that an effective judicial remedy is available. Since the universal endorsement of the UNGPs, however,
there has been little focus on implementation of the third pillar. Further, some States have taken regressive
steps since the adoption of the UNGPs, rather than work positively to ensure that effective remedy is
accessible.

The purpose of the Access to Judicial Remedy (A2]JR) Project is to understand which barriers are most
insurmountable for victims and to provide recommendations for each of the jurisdictions examined regarding
how the States can better fulfill their duty to reduce these barriers and ensure victims have access to judicial
remedies in their States for abuses of human rights by transnational business. The A2JR Project was
commissioned by the International Corporate Accountability Roundtable (ICAR),> CORE,* and the
European Coalition for Corporate Justice (ECCJ).5 It builds on the report drafted by Professor Anita
Ramasastry, Professor Olivier De Schutter, Mark B. Taylor, and Robert C. Thompson, Human Rights Due
Diligence: The Role of States, published in December 2012.6

Our approach has been to conduct consultations—in person and through the use of questionnaires—with
key practitioners and experts in the relevant States, as well as to engage in independent research. We then
drafted the Report based on these consultations and our own research. We also include Case Studies that
illustrate the experience of victims who, in their search for effective remedy, have encountered the barriers we
expose.



The consultations confirmed that there are many legal and practical barriers that prevent victims from
accessing effective remedies. They also showed that in some jurisdictions, legislatures and judiciaries have
developed law that has functioned to shield businesses from liability for harm or to make it more difficult for

victims to seek effective remedy.

For instance, the State in which the harm occurred (host State) may not have a strong rule of law and thus
there is no real protection of human rights despite international legal obligations agreed to by the State. Some
States do not to have effective justice systems or an independent judiciary. Governments may be closely
connected with the business that committed or was complicit in the violation. In some instances, the

government itself may have played a role in facilitating the violation.

In States where the largest transnational businesses are domiciled (home States), primarily in the United
States, Canada, and major jurisdictions in Europe (including the United Kingdom’), the rule of law does exist.
However these States have not ensured that victims have access to judicial remedies for human rights abuses
that have arisen extraterritorially due to the activities of businesses or their subsidiaries. In these home States,
victims of human rights abuse have been denied access to remedy due to a range of obstacles and barriers. By
creating or allowing these obstacles and barriers to remain, States have failed in their duty to protect human
rights by ensuring access to effective remedy through the judicial process.

It is these obstacles and barriers that this Report examines. After discussing the barriers at length, we make
several recommendations, largely legislative or policy changes regarding the greatest of these barriers, so that
States may fully comply with their duty to protect human rights by ensuring effective judicial remedies.

We are grateful to the individuals who lent us their expertise on these issues and shared their stories of the
barriers they have faced in searching for effective remedies. We sincerely hope the recommendations will help
alleviate these barriers for future victims.

Professor Gwynne Skinner

Professor Robert McCorquodale

Professor Olivier De Schutter

Andie Lambe
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EXECUTIVE SUMMARY

Background

The United Nations Guiding Principles on Business and Human Rights (UNGPs or Guiding Principles) rest
on three pillars: the State duty to protect human rights; the corporate responsibility to respect human rights;
and access to remedy for those whose rights have been violated. Guiding Principle 25 recognizes that:

As part of their duty to protect against business-related human rights abuse, States must take
appropriate steps to ensure, through judicial, administrative, legislative or other appropriate means,
that when such abuses occur within the tetritory and/or jurisdiction those affected have access to
remedy.?

The commentary of Guiding Principle 26 explains:

Effective judicial mechanisms are at the core of ensuring access to remedy . . . States should ensure
that they do not erect barriers to prevent legitimate cases from being brought before the courts in
situations where judicial recourse is an essential part of accessing remedy or alternative sources of
effective remedy are unavailable . . . °

Alongside the UNGPs, a number of human rights treaty monitoring bodies have established positive
obligations on States to provide effective remedies for violations of human rights, including the obligation to
undertake effective investigations of the situation that led to the human rights violation, even if the action was
carried out by a non-State actor or outside the State’s borders.

Despite these established duties, significant barriers to access to judicial remedy for transnational human
rights violations remain in place.

The Project

The Access to Judicial Remedy (A2JR) Project set out to identify and analyze the barriers in the United States,
Canada, and Europe. Three academic experts were commissioned to research and write this Report, and a
series of consultations with legal practitioners and civil society representatives was carried out to inform the
research.

The scope of this Report covers the situation in Canada, France, Germany, the Netherlands, the Switzerland,
the United Kingdom, and the United States, on the basis that the significant majority of transnational
businesses are domiciled in these States.! These are also all member States of the Organisation of Economic
Co-operation and Development (OECD), and are adherents to the OECD Guidelines for Multinational
Enterprises 2011, which incorporates many of the core aspects of the UNGPs.!!

The research was concentrated in those States where there have been some judicial remedies sought and
where judicial decisions have been obtained, in particular in the United Kingdom and the United States, as
the significant majority of cases have been brought before courts in these jurisdictions. This approach was



intended to ensure that the research resulted in applicable and informed recommendations that would be the
most relevant and helpful to victims, so that the reality of access to a remedy is as great as possible.

The detailed mapping exercise undertaken in the development of this Report shows that States are generally
not fulfilling their obligation to ensure access to effective judicial remedies to victims of human rights
violations by businesses operating outside their territory. Victims continue to face barriers that at times can
completely block their access to an effective remedy. Such barriers exist across all jurisdictions, despite
differences in legislation, the approaches of courts, human rights protections at the national level, and legal
traditions. These barriers have been overcome in only some instances and, in those cases, usually as a result of
innovative approaches adopted by lawyers, the patience of victims, and a willingness to engage by perceptive
judges. States must make strong and consistent policy decisions to reassert that the human rights of victims
matter more in relation to economic interests of businesses than has been the case so far. Victims of human
rights violations by business, wherever the violations occut, are entitled to full and effective access to judicial
remedies. In order to provide this, each State should examine the barriers in their jurisdiction and consider
the range of actions they can take to alleviate them, and in particular, the recommendations contained in this
Report.

Summary of Findings

This Report identified ten key issues on which reform should be focused to ensure access to effective judicial

remedy:

1. ABILITY TO BRING A CLAIM WHERE THE HARM OCCURS OUTSIDE THE
HOME STATE

Given the large hurdles many plaintiffs face in bringing claims in the host State (where the harm occurred),
the ability of courts in the home State (where the business is domiciled) to consider these claims often

provides the only avenue for victims to obtain a remedy.

In the United States, most lawsuits against businesses that allege harms as a result of violations of rights
protected by international law, and international human rights law in particular, have proceeded in U.S.
federal court under the federal Alien Tort Statute (ATS) for violations of customary international law, or
under state tort law. In 2013, perhaps the most significant barrier to accessing judicial remedies for human
rights violations that occur in a host State arose from the case of Kiobe/ v. Royal Dutch Petroleum, Co. In Kiobel,
the U.S. Supreme Court held that the presumption against the extraterritorial application of U.S. law applies
to the ATS, which can only be overcome if the claim “touches and concerns” the United States “with
sufficient force.”12

The effect of this decision on future litigation against businesses for liability under the ATS for acts occurring
outside the United States remains unclear. In at least three cases applying the decision, lower courts have
chosen not to dismiss the case based on Kivbel. Nevertheless, indications are that the vast majority of lower
federal courts are applying Kiobe/ in a sweeping manner, dismissing cases simply because the alleged unlawful
acts took place outside the United States.

Canada does not have a statute allowing for a cause of action for claims alleging violations of international
law, although some courts have indicated that customary international law is part of Canadian common law.

5



Rather, most claims for human rights violations are brought under the local tort law of the province.
Litigation against businesses for human rights violations is relatively new in Canada. Although there has been
some success, barriers remain.

In the European Union, the notion of extraterritorial jurisdiction is not as problematic when businesses are
domiciled in the Furopean Union. The Brussels I Regulation mandates the national courts of the EU
Member States to accept jurisdiction in civil liability cases filed against defendants domiciled in the forum
State. The situation in Switzerland is similar.

In recent years victims of activities of businesses domiciled in the European Union have increasingly relied on
Brussels 1. The question of courts’ jurisdiction over businesses that are not domiciled in the European Union,
such as foreign subsidiaries of European businesses, remains to be regulated by law of the Member States,
which have a diverging approach to this issue. Combined with the barriers posed by complex corporate
structures and the principle of limited liability, there are still many obstacles for victims to bring their claims
to courts in the European Union.

2. FORUM NON CONVENIENS DOCTRINE

The doctrine of forum non conveniens allows courts to prevent a case from moving forward in the jurisdiction in
which it is filed on the basis that another jurisdiction is the more appropriate venue for the case due to the
location of the parties, witnesses, evidence, and given that the local court is more familiar with the local law,
which is often the law applied in the case. In cases against businesses, this usually means that the case is
dismissed under the theory that it can be filed in the host State. However, that is often not the case. For
example, statistics suggest that almost all cases dismissed on forum non conveniens grounds in the United States
are never refiled in the alternate forum, leaving the victims without any remedy. Forum non conveniens has been
a barrier to some cases in the United States, but it is expected to be an increasing barrier as more cases are
filed under state tort law due to the Kiobe/ decision.

Forum non conveniens remains a potential barrier to victims seeking judicial remedy in Canada against businesses
for their role in violations of human rights outside Canada. At present, it does not appear to be firmly
established in either the common law or civil law jurisdictions in Canada that a plaintiff can defeat a forum non
conveniens motion by showing that it would be difficult to obtain an adequate remedy in the host State.

The European Court of Justice has rejected the application of the forum non conveniens doctrine in the
European Union. The European Parliament noted that the Brussels I Regulation mandates the national
courts in the European Union to recognize their jurisdiction in cases where human rights violations are
committed abroad, especially in developing States where European multinationals operate, as a result of the
conduct of these businesses.

3: CORPORATE LIABILITY FOR HUMAN RIGHTS ABUSE

Corporate Criminal Liability

In some jurisdictions, victims can bring a criminal complaint to a public prosecutor or use a criminal
proceeding to assist with potential civil recovery later. In other jurisdictions this is not possible and the only
option is to bring a civil claim under either customary international law or general tort law. In some instances,
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businesses have argued that they cannot be criminally liable for violations of international human rights law

because they are not natural persons.

The United States has federal criminal statutes in the area of human rights that apply extraterritorially and
which could be invoked against businesses, namely genocide, war crimes, torture, and forced recruitment of
child soldiers. The United States Department of Justice Human Rights and Special Prosecutions Section,
established in March 2010, is charged with prosecuting these crimes. However, prosecutions against
businesses for these human rights crimes remain rare. Moreover, federal criminal prosecutions of these

crimes do not generally result in damages or compensation to victims.

The law of some European States, including Switzerland, allows businesses to be prosecuted for
extraterritorial human rights violations. However, experience shows that public prosecutors, with whom the
decision to proceed with cases rests, are generally hesitant to pursue prosecutions. The situation is more
complicated in the United Kingdom where, in principle, there is no specific statute that prosecutors can be
relied on with respect to criminal liability of businesses for human rights violations committed outside the
United Kingdom.

Corporate Civil Liability

In the United States, claims against businesses have been brought under the ATS and state law. Under general
U.S. domestic law, businesses can be civilly liable for general torts because they are considered “legal
persons.” However, the question remains somewhat unresolved in relation to whether they can be liable for
violations of customary international law under the ATS. Business will likely continue to press this issue.

In Canada, while civil cases have gone forward against businesses alleging human rights abuse, there has yet
to be a case for direct violation of international law, and tort cases have typically been brought as negligence

cases under the law of the province.

Today, all forty-seven Member States of the Council of Europe (which is different in scope and membership
to the European Union, though includes all EU Member States) allow their courts to apply directly the
European Convention on Human Rights, and in most European States (though not the United Kingdom),
that would extend to litigation between private parties. However, courts of European States are not always
willing to acknowledge the applicability of international law to claims filed against businesses.

4. TIME LIMITATIONS ON BRINGING CLAIMS

Time limitations, such as statutes of limitations that seck to limit the time period for causes of action to be
brought are applicable to many claims, but pose specific barriers to human rights claims, given the difficulties
in investigating and gathering evidence for such claims, among other factors.

In the United States, the ATS does not contain a statute of limitations. In some instances, courts have
imputed the ten-year statute of limitations from the Torture Victim Protection Act (TVPA) to the ATS; in
these cases, the statute of limitations has not posed much of a hurdle at the federal level. However, statutes of
limitations are often barriers to cases brought under state law because state statutes of limitations are often
fairly short, with many states imposing a two to three year statute of limitations for intentional tort claims. As



such, statutes of limitations are often barriers to cases brought under state law because of the time it takes for

cases to be investigated and for victims to locate a lawyer.

The limitation period for these actions in Europe is now governed by the Rome II Regulation, which means
that the period depends on which national law is applied, and it is likely to be that of the State where the
harm occurred. This can create barriers in terms of determining what those time limitations may be and when
they apply, which may require costly additional expert evidence being obtained during the court proceedings.
Furthermore, those time limitations might be unduly restrictive.

5. IMMUNITIES AND NON-JUSTICIABILITY DOCTRINES

Immunities and non-justiciability doctrines work either to absolve the defendant from liability or to disable or
dissuade courts from considering certain claims. Immunity has posed barriers for victims in the United States,
especially where businesses causing the harm are contractors to the U.S. government. For example, in a case
involving a contractor’s actions at Abu Ghraib prison in Iraq, one court found that it should apply Iraqi law,
and in doing so, found Iraqi law provided immunity to the defendant. In a similar case, another court found
that because the defendants had contracted with the United States for their work in Iraq, sovereign immunity
pre-empted the plaintiffs’ claims, even though the contractors were private entities. This resulted in the
plaintiffs having no remedy at all.

6. APPLICABLE LAW

When courts consider cases for harm arising in another jurisdiction, they engage in a choice of law/applicable
law analysis to determine which law applies to the case. In some cases, applying the law of the host State can
create a barrier for victims bringing human rights cases for harm caused by businesses. This analysis will take
on added importance in the United States after Kiobe/ and the likely consequence of more transitory tort
litigation occurring in state courts. Each state in the United States employs its own law governing the choice
of law analysis. If a court chooses to apply the law of the State in which the violation occurred, this could
present significant barriers to litigation, such as when the chosen law (often the host State’s law) affects
statutes of limitations, does not recognize or limits vicarious or secondary liability, has elements for its torts
that are more difficult to prove, or provides for stricter immunity than under the forum State’s common law.

In the European Union, the Rome II Regulation applies to tort liability claims presented to the national
courts of the EU Member States. This Regulation in principle designates the law of the State in which the
harm occurred as the applicable law. Civil liability claims are decided on the basis of the rules in force in the
State where the damage occurred. The Rome II Regulation theoretically allows courts to apply the law of the
forum in situations where the law of the State in which the harm occurred is not sufficiently protective of the
human rights of the person harmed. To date, the applicability of this exception has not been authoritatively
confirmed and the applicable law may remain a barrier to effective remedy.

7. PROVING HUMAN RIGHTS VIOLATIONS

Barriers to effective remedy are also created by the burden the victims carry to prove their case. This is
exacerbated by the difficulty of obtaining evidence and by rules of discovery or disclosure of information. In
transnational claims, there are particular problems with the admissibility and reliability of evidence.



One of the major barriers to human rights litigation for violations by business is the difficulty victims have in
commencing and maintaining litigation over several years, let alone in a foreign court. The difficult task of
pursuing, preserving, and gathering evidence and providing testimony in the face of security risks and harm is
something that is common to all such communities, and may be increased in areas of human rights violations
where business interests are involved.

In continental European systems, evidence rules may pose a significant stumbling block for plaintiffs in the
absence of the equivalent of a disclosure rule obliging the defendant to divulge information in its possession.
To a certain extent, this obstacle may be overcome where the human rights violation alleged by the victim
could constitute a criminal offense, which the public prosecuting system may pursue. This allows the victim
to rely on the public prosecutor for the collection of evidence. In practice, this option remains theoretical
because public prosecutors—for a number of objective and subjective reasons including complexity of these
cases, lack of resources and know-how, as well as lack of mandate—do not tend to pursue these types of

cases.

8. THE COST OF BRINGING TRANSNATIONAL LITIGATION

It is incredibly costly to bring transnational litigation in Europe and North America. This is because of the
costs associated with gathering evidence in a foreign State to support a claim, the cost of legal and technical
experts, and the sheer fact that these cases can take upwards of a decade to litigate. For human rights victims

who may have very limited financial resources, the cost of litigation can preclude access to a judicial remedy.
Legal Aid

Plaintiffs who bring civil cases in U.S. courts, whether federal or state, are not entitled to direct legal aid.
Claims brought under the ATS or the TVPA do not provide for lawyers’ fees or costs to the prevailing party;
neither do claims brought under state common law. Rather, lawyers will recover a percentage of any
settlement or award of fees. This has resulted in private lawyers taking a few cases, but overall these cases are
seen as risky and unlikely to result in any award of fees. NGOs and some firms take the cases pro bono.
However, the fact that the costs in these cases tend to be high and that cases often take years to litigate can
make finding representation a barrier to effective remedy.

Under European Union laws, legal aid is not generally available to victims of human rights abuses occurring
outside the Huropean Union. A 2003 Directive seeks to promote legal aid in cross-border disputes for
persons who lack sufficient resources to secure effective access to justice. However, the Directive is limited to
cross-border disputes within the European Union and so may not be applicable where the claim is against a
parent company domiciled within the European Union and the harm was caused outside the European
Union. It also benefits only nationals who are domiciled or reside in the territory of a Member State and
third-State nationals who lawfully reside in a Member State. Thus, it would not assist victims who reside
outside the European Union.

The ecarliest cases filed against businesses domiciled in the United Kingdom for human rights violations
committed outside the United Kingdom were funded by legal aid. This meant that government funding was
provided where the claimants had a good, arguable case but insufficient funds, and this government funding
paid the legal fees at a fixed rate. This provision has since been limited greatly due to deliberate government



policies to reduce legal aid funding generally in the United Kingdom, which makes it very difficult to obtain
aid for these types of cases. In some continental European States, including Switzerland and the Netherlands,
foreign plaintiffs can acquire legal aid, although it is granted only for legal assistance provided by local lawyers
and cannot cover the full costs of complex extraterritorial cases. In France, legal aid outside criminal
proceedings may be obtained by foreign plaintiffs only in exceptional circumstances.

Loser Pays Provisions

In the United States, the general rule is that each side in litigation pays its own lawyers’ fees. Courts can award
costs, but most plaintiffs in human rights litigation are without financial resources, and thus, the court usually

does not award such costs against them. State rules of procedure on this issue typically mirror the federal rule.

In Canada and its provinces, the loser in litigation typically has to pay the prevailing party’s costs (known as
“loser pays”), which include lawyers’ fees, although it is often on a partial scale. This is a continuing
obligation throughout the case. At least in British Columbia, plaintiffs can apply for a no costs ruling in public
interest litigation and it appears that this practice, and its likely success, may be increasing in Canada.
However, due to the financial risk and given that human rights cases are still relatively new in Canada, the
loser pays system is likely to continue to inhibit human rights litigation.

In many European States, the party that loses must pay the costs of the other party; this may include the
lawyers’ fees. However, it is not unusual for courts to waive the rule, and to decide that the parties carry their

own costs. This still constitutes a serious obstacle for plaintiffs from developing States.

The general position in U.K. litigation is that the unsuccessful party to the litigation has to pay the successful
party’s costs, which include lawyers’ fees. However, the barrier to actions in the United Kingdom in terms of
recovery of costs has increased significantly with the passing of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012. Legal fees for a successful claimant now have to be paid out of the claimant’s
compensation damages and cannot exceed twenty-five percent of the damages. In addition, due to the Rome
1T Regulation, damages will be assessed in accordance with the law and procedure of the state where the harm
occurred, which may be considerably lower. The combined effect of the measures has made it very difficult to
bring these types of cases in the United Kingdom.

Legal Standing of Third Parties to Bring Claims

Nearly all cases in the United States are brought by either individual victims or by multiple victims who have
“standing” to bring the case. Organizational standing and third party standing is permitted in certain limited
circumstances where the organization or third party themselves have suffered injury. Litigants interested in
the outcome of a case that have not otherwise been injured by the actions of the defendant are not allowed in
U.S. courts on behalf of third parties. Practitioners did not identify the lack of third party standing as a barrier
in human rights litigation in the United States. However, there have been a few attempts by non-affected
third parties to bring cases under the ATS on behalf of others, all of which have been dismissed.

It is increasingly recognized before the domestic courts of the EU Member States that associations/non-

governmental organizations may file claims for damages based on the statutory interest that they represent, or
in other terms, on the purpose for which they have been established.
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Collective Redress and Class Action Mechanisms

Class action litigation in human rights cases in the United States has occurred in several cases, although the
large majority of human rights cases have not been brought as class actions. Although litigating on behalf of a
class poses logistic burdens, this can be an efficient way to ensure remedy to a large number of victims. In the
United States, proceeding as a class action is viewed by many as more difficult after the 2011 Supreme Court
decision in Wal-Mart v. Dufkes, in which the Court appeared to impose a higher requirement for certifying a
class action. In the context of many cases, including some human rights abuses, this poses serious challenges.

Though most European States have not adopted the class action mechanism, some analogous collective
redress mechanisms have emerged in recent years. However, the effectiveness of these mechanisms usually
have been limited by restrictive conditions. The most effective collective redress mechanism is provided in
the United Kingdom, where procedural rules enable courts to allow collective actions on an opt-in basis.
While this mechanism has enabled some groups to bring what amount to collective claims, considerable
negotiation is required between each party’s lawyers for the process to be effective, and it remains at the
discretion of the court to allow it.

9. THE STRUCTURE OF THE CORPORATE GROUP

A classic obstacle in transnational litigation against businesses is that corporate groups are organized as a
network of distinct legal entities, with varying degrees of influence exercised by the parent company on its
subsidiaries or other parts of a business enterprise. Corporate groups receive tax and financial benefits by
having legal subsidiaries but can avoid liability for the harmful and illegal actions of these same subsidiaries.
Under most legal systems, it is possible to lift the “corporate veil” only in exceptional circumstances. This,
combined with restrictive rules on access to evidence and evidentiary burden to prove the direct involvement
of parent company in the management of the harmful act, and lack of statutory clarification of the standards
of human rights due diligence, makes it very difficult for those harmed by the conduct of a subsidiary (or part
of a business) to seek reparation by filing a claim against a parent company or the controlling business entity.

In the United States, one of the largest barriers to a judicial remedy that victims face is the lack of liability on
the part of the parent company over which the home State has personal jurisdiction in relation to its
subsidiary’s actions due to limited liability statutes.

Similarly, the limited liability of the parent company is one of the largest barriers to victims seeking
accountability in Canada for human rights abuses abroad. In Canada, most litigation against the parent

company is based on the direct involvement in the acts or on “piercing the corporate veil,” which is very
difficult.

In Europe, whether or not the “corporate veil” can be lifted, and whether or not a parent company can be
held liable for the conduct of subsidiaries, which it controls or ought to control, depends on the law
applicable to the case. The principle of limited liability remains the dominant one, however, and under most
legal systems, only exceptionally will it be possible to lift the “corporate veil.” This may make it very difficult
for victims of the conduct of the subsidiary to seek reparation by filing a claim against the parent company.
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10. REMEDIES: REACH AND ENFORCEMENT

The types of remedies available to victims may themselves present a batrier to effective remedy for victims of
corporate related human rights abuse. The court of the forum State (the State where the litigation is brought)
may not be in a position to adopt certain remedies, or ensure their enforcement, when the litigation includes

assets located outside the forum State’s jurisdiction.

U.S. courts typically award monetary compensatory damages (to compensate for the injury) in tort cases and
they can award punitive damages as well in ATS cases. Courts also have the power to issue injunctions to stop
certain behavior. However, as described above, obtaining the remedy when assets are outside the United
States can be difficult.

In Europe the Rome II Regulation requires that the type of remedies, including the character and amount of
damages, must be determined on the basis of the law of the State where the harm occurred. The consequence
of this is that the available remedies might not be always appropriate, in particular where the maximum

amount of compensation is too low even to cover the costs of the litigation.

The combined effect of the unavailability of punitive damages and class actions, and absence of effective
public financing for this type of case in European civil law States makes it financially unfeasible for victims of
human rights violations to pursue such litigation. This problem is further exacerbated by lack of criminal
prosecution of these extraterritorial cases, which might otherwise provide an alternative for victims’ access to
remedy.

Conclusions

In order to ensure effective remedy for victims of business related human rights abuse, States must adopt a
range of legislative and policy measures to alleviate these barriers. States must also make strong and consistent
policy decisions to reassert that the human rights of victims matter more in relation to corporate power than
has been the case so far. Victims of human rights abuse by business, wherever it occurs, are legally entitled to
full and effective access to judicial remedies. In order to provide this, States should examine the barriers in

their jurisdiction and consider the range of actions they can take to alleviate them.

Summary Recommendations

We recommend the following steps, which are set out in more detail in Section IV of the full Report:

1. Ensure that a parent company has a legal duty in regard to its subsidiaries for human rights violations.

2. Enable victims of business’ human rights violations to bring a case in the business’s home State.

3. Enact legislation to limit or remove financial barriers that prevent victims from bringing and prosecuting
a case.

4. Develop and enhance criminal laws to hold businesses accountable for their involvement in
extraterritorial human rights violations.
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RECOMMENDATIONS FOR POLICY MAKERS IN THE UNITED STATES

1.
2.
3.

© Nk

10.
11.
12.
13.
14.

15.
16.
17.

Amend the Alien Tort Statute to apply to extraterritorial conduct.

Amend the Torture Victims Protection Act to apply to persons and expand the type of claims allowed.
Enact state laws criminalizing violations of international human rights law and providing private rights of
action for such violations.

Clarify choice of law.

Clarify that businesses are legal persons for purposes of international law.

Codity forum non conveniens to ensure courts do not improperly dismiss cases.

Require or encourage businesses to obtain insurance to adequately cover their actions abroad.

Increase the statute of limitations for torts that occur abroad and set aside the statute of limitations for
genocide, war crimes, and crimes against humanity.

Clarify that civil aiding and abetting is governed by the knowledge standard.

Remove the limited liability for parent companies with wholly-owned subsidiaries operating abroad.
Allow for the recoupment of attorney fees.

Amend rules easing the requirements of certifying class.

Prevent retaliatory actions.

Create legal presumptions for failure to engage in human rights due diligence to overcome evidentiary
burdens.

Create special visas for victims and witnesses and allow depositions by video.

Provide for “command responsibility” in criminal liability statutes; enhance criminal enforcement.

Enact legislation that provides for victim compensation when businesses or their officers are found guilty
of human rights abuses.

RECOMMENDATIONS FOR POLICY MAKERS IN CANADA

1.
2.

Enact a statute providing a cause of action for violations of customary international law.

Codity forum non conveniens to clarify the test and ensure that victims have an adequate remedy available
before dismissing the case.

Create exceptions for “loser pays” in public interest litigation, and ensure that such litigation includes
international human rights cases.

RECOMMENDATIONS FOR POLICY MAKERS IN EUROPE

1.

10.

Make businesses domiciled in the European Union and in Switzerland, and their subsidiaries, liable for
human rights violations.

Allow cases to be heard in the European Union when no other forum is available.

Apply the law of the State where the case is heard in situations where the law of the State where the harm
occurred does not provide effective remedy.

Reform collective action.

Extend legal aid.

Affirm the duty of the parent company to conduct human rights due diligence with respect to its
subsidiaries and business partners.

Increase reporting requirements of businesses in relation to their human rights responsibilities.

Reform access to evidence.

Criminalize human rights violations, including those that take place outside the European Union and
Switzerland.

Training and awareness raising for public prosecutors and judges.
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I. INTRODUCTION

Background

The United Nations Guiding Principles on Business and Human Rights (UNGPs or Guiding Principles)!3
were unanimously endorsed by the United Nations Human Rights Council in June 2011. The UNGPs, in
setting a common platform for understanding the relative obligations and responsibilities of States and
businesses pertaining to human rights, rest on three pillars: first, States have a duty to protect human rights;
second, businesses have a responsibility to respect human rights; and third, those whose rights have been
violated must have access to an effective remedy.!*

The State duty to protect human rights contemplates that the State itself ensures that effective remedy is
available to victims. As Guiding Principle 25, the foundational principle for the third pillar recognizes:

As part of their duty to protect against business-related human rights abuse, States must take
appropriate steps to ensure, through judicial, administrative, legislative or other appropriate means,
that when such abuses occur within the territory and/or jurisdiction those affected have access to
remedy.'s

Further, it is recognized that the core to ensuring access to an effective remedy is having an effective and fair
judicial system. The Guiding Principles unambiguously establish the effectiveness of judicial mechanisms as

the bedrock of the access to remedy pillar. As the commentary to Guiding Principle 26 explains:

Effective judicial mechanisms are at the core of ensuring access to remedy. [Judicial mechanisms’]
ability to address business-related human rights abuses depends on their impartiality, integrity and
ability to accord due process. States should ensure that they do not erect barriers to prevent
legitimate cases from being brought before the courts in situations where judicial recourse is an
essential part of accessing remedy or alternative sources of effective remedy are unavailable. They
should also ensure that the provision of justice is not prevented by corruption of the judicial
process, that courts are independent of economic or political pressures from other State agents and
from business actors, and that the legitimate and peaceful activities of human rights defenders are
not obstructed.1¢

Alongside the UNGPs, a number human rights treaty monitoring bodies have established positive obligations
on the part of States to provide effective remedies for violations of human rights. These include the
obligation to undertake effective investigations of situations that lead to human rights violations, even if the
actions were by non-state actors or outside the State’s borders.!”

Yet in some States, judicial mechanisms do not provide effective remedies for victims of human rights abuse
by business enterprises, where the alleged abuse has taken place outside the State of origin of the business.
Indeed, the United Nations Special Representative on Business and Human Rights (Special Representative)
expressly noted this problem:

Some complainants have sought remedy outside the State where the harm occurred, particularly

through home State courts, but have faced extensive obstacles. Costs may be prohibitive, especially
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without legal aid; non-citizens may lack legal standing; and claims may be barred by statutes of
limitations. Matters are further complicated if the claimant is seeking redress from a parent
corporation for actions by a foreign subsidiary. In common law countries, the court may dismiss
the case based on forum non conveniens grounds—essentially, that there is a more appropriate forum
for it. Even the most independent judiciaries may be influenced by governments arguing for
dismissal based on various “matters of State.” These obstacles may deter claims or leave the victim
with a remedy that is difficult to enforce . . . States should strengthen judicial capacity to hear
complaints and enforce remedies against all corporations operating or based in their territory, while
also protecting against frivolous claims. States should address obstacles to access to justice,
including for foreign plaintiffs especially where alleged abuses reach the level of widespread and

systematic human rights violations.18

It is these types of obstacles, or barriers, and the means by which they can be overcome through State action,
which this Report sets out to identify and explain. Until these barriers are overcome, States will not have
fulfilled their duty to ensure access to effective remedy for human rights violations.

Methodology

The methodology undertaken by the Authors of this Report was primarily the gathering of material and
information through a series of research consultations, as well as some independent research. The
consultation participants included those in legal practice and non-governmental organizations (both lawyers

and non-lawyers), legal academics, as well as senior retired judges and experienced consultants in this area.

The scope of this Report covers the situation in Canada, France, Germany, the Netherlands, Switzerland, the
United Kingdom, and the United States, on the basis that the significant majority of transnational businesses
are domiciled in these States.! These are also all Member States of the Organisation of Economic Co-
operation and Development (OECD), and are adherents to the OECD Guidelines for Multinational
Enterprises 2011, which incorporates many of the core aspects of the UNGPs.20

The research was concentrated in those States where there have been some judicial remedies sought and
where judicial decisions have been obtained, in particular in the United Kingdom and the United States, as
the significant majority of cases have been brought before courts in these jurisdictions. This approach was
intended to ensure that the research resulted in applicable and informed recommendations that would be the

most relevant and helpful to victims, so that the reality of access to a remedy is as great as possible.

However, attempts are being pioneered in Canada and continental Europe as well, facing at times similar
obstacles, so these States were included in the research. In addition, the breadth of States examined was
important because some of the seemingly insurmountable barriers in the United States and Canada are not an
issue in the European Union, while civil law States in Europe often do not provide legal tools well established
in common law that make access to effective judicial remedy more possible.

Structure of this Report

Section II of this Report details the duty of States to protect human rights at home and abroad, victims’ right
of access to effective remedy, and the interrelationship of the two. Section III sets out the most significant
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legal and practical barriers victims of corporate-related human rights abuse face in pursuing an effective
remedy in the jurisdictions examined. Finally, Section IV provides recommendations to States of how to
eliminate or alleviate the barriers identified. Case studies that illustrate the barriers through discussion of
actual cases are given in the Appendix to the Report, and also appear in excerpts throughout the text.

The Authors hope that this Report will provide useful guidance to all States around the world, but particularly
those jurisdictions covered in the Report as they work towards ensuring the duty to protect human rights is
practiced, particularly by ensuring that effective judicial remedies are in effect and promoted.

II. THE INTERNATIONAL HUMAN RIGHTS FRAMEWORK

This section of the Report details the State duty to protect human rights under international law, including
instances when a duty arises to protect human rights outside of the territorial jurisdiction of a home State.
The section then discusses the right to effective remedy, as contained in international law, and clarifies the
interrelationship between the duty to protect human rights and the right to effective remedy in the context of
corporate-related human rights harms committed abroad.

The Duty to Protect Human Rights in International Law

Human rights courts and expert bodies established under widely ratified human rights treaties have repeatedly
affirmed the duty of States to protect human rights, including by regulating non-State actors. Under the
International Covenant on Civil and Political Rights (ICCPR), the Human Rights Committee takes the view
that:

the positive obligations on States Parties to ensure Covenant rights will only be fully discharged if
individuals are protected by the State, not just against violations of Covenant rights by its agents,
but also against acts committed by private persons or entities that would impair the enjoyment of
Covenant rights in so far as they are amenable to application between private persons or entities.?!

This is also the position the Committee on Economic, Social and Cultural Rights under the International
Covenant on Economic, Social and Cultural Rights (ICESCR) has adopted.?? Moreover, regional human
rights courts and expert bodies established under regional human rights instruments have routinely affirmed
that a State is responsible for regulating the conduct of private persons.?

The duty of the State to protect human rights, including through regulating the conduct of private actors over
which it has personal jurisdiction, is now considered to extend beyond its own territory to situations where
such conduct may lead to violations of human rights extraterritorially, even where such violations occur
within the territory of another State.2* International law is clear that the State “is under the duty to control the
activities of private persons within its State territory and the duty is no less applicable where the harm is
caused to persons or other legal interests within the territory of another State.”’?>

Various United Nations (UN) human rights treaty bodies have explicitly affirmed the extension of the general
obligation to control the conduct of non-State actors where such conduct might lead to human rights
violations, to extraterritorial situations. The Committee on Economic, Social and Cultural Rights affirms that
States parties should “prevent third parties from violating the right [protected under the ICESCR] in other
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countries, if they are able to influence these third parties by way of legal or political means, in accordance with
the Charter of the United Nations and applicable international law.”20

Specifically in regard to businesses, the Committee on Economic, Social and Cultural Rights has further
stated that: “States Parties should also take steps to prevent human rights contraventions abroad by
corporations that have their main seat under their jurisdiction, without infringing the sovereignty or
diminishing the obligations of host States under the Covenant.”?” Similarly, the Committee on the
Elimination of Racial Discrimination has called upon States to regulate the extraterritorial actions of third
parties, in particular businesses, registered in their territory. For example, in 2007, it called upon Canada to
“[tlake appropriate legislative or administrative measures to prevent acts of transnational corporations
registered in Canada which negatively impact on the enjoyment of rights of indigenous peoples in territories
outside Canada,” recommending that the State party “explore ways to hold transnational corporations

registered in Canada accountable.”?

The Right of Access to Effective Remedies

Under international law, victims of human rights abuses have the right to access an effective remedy; this
means victims should always have recourse to judicial remedies where other remedial schemes, such as
administrative remedies, are not sufficient. This has been explicitly recognized by various UN bodies, as well

as in the regional context.?

To be effective, remedies must be capable of leading to a prompt, thorough, and impartial investigation;
cessation of the violation, if it is ongoing; and adequate reparation, including, as necessary, restitution,
compensation, satisfaction, rehabilitation, and guarantees of non-repetition.’® To avoid irreparable harm,
interim measures must be available, and States must respect all interim measures mandated by a competent
judicial or quasi-judicial body.’! In addition, victims have the right to truth about the facts and circumstances
surrounding the violations, which should also be disclosed to the public, provided that it causes no further
harm to the victim. The right to truth, which is an inherent component of satisfaction, has been established
under the UN Principles and Guidelines on Reparation and in several resolutions of the UN Human Rights

Commission and Council.3?

The Interrelationship between the Duty to Protect Human Rights and the Right to Effective
Remedy

International human rights law imposes on all States a duty to regulate the conduct of private groups or
individuals, including legal persons such as businesses, in order to ensure that their conduct does not violate
others” human rights.?? It also imposes a duty upon States to ensure an effective remedy is available to victims
of human rights violations.’* Both of these duties apply in transnational situations. In other words, the duties
apply to the conduct of private entities acting outside the home State. The UNGPs confirm this dual
responsibility, noting that “States should take appropriate steps to ensure the effectiveness of domestic
judicial mechanisms when addressing business-related human rights abuses, including considering ways to
reduce legal, practical and other relevant barriers that could lead to a denial of access to remedy,” noting that
such legal barriers can include “where claimants face a denial of justice in a host State and cannot access

home State courts regardless of the merits of the claim.”>
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The implication is that, in extraterritorial situations, States should cooperate in order to ensure that any victim
of the activities of non-State actors that result in a violation of human rights has access to an effective
remedy, preferably of a judicial nature, in order to seck redress. In extraterritorial situations, the home State

has a duty to cooperate with the host State to ensure that victims have access to effective remedies.3¢

Implementing the United Nations Guiding Principles on Business and Human Rights:
National Approaches

Since the UN Human Rights Council unanimously adopted the United Nations Guiding Principles on
Business and Human Rights (UNGPs) in 2011,5” a number of States have developed or have begun the
process of developing National Action Plans (NAPs) or other government-led strategies for implementing
the UNGPs.

NAPs should directly address the full scope of the UNGPs, including those that require States to ensure
access to judicial remedy for victims of business-related human rights abuse.?

To date, the only jurisdiction considered in this Report that has developed a NAP is the United Kingdom,
which released its NAP on business and human rights on 4 September 2013.%

The fact that the United Kingdom has produced a NAP that applies to all of its government departments and
sets clear expectations that business domiciled in the United Kingdom should respect human rights, is a
positive development. However, the U.K. NAP falls short in its approach to access to judicial remedy. The
closest it comes to addressing this issue is a statement that the strategy is intended to “support access to
effective remedy for victims of human rights abuse involving business enterprises within the U.K.
jurisdiction.”*” However, concrete government support for effective remedy does not yet exist, other than in
terms of supporting civil society and trade unions to access effective remedies in the States where the harm
occurred.

As the first State to adopt a NAP that directly addresses UNGPs implementation, the United Kingdom
should be commended for its efforts in moving its government toward fulfilling its business and human
rights obligations. However, the U.K. NAP contains significant gaps in effectuating the State duty to protect
human rights that must be noted as other States look to this plan as an example.

ITII. MAPPING ACCESS TO JUSTICE IN TRANSNATIONAL CASES AGAINST BUSINESSES:
LEGAL AND PRACTICAL BARRIERS TO EFFECTIVE JUDICIAL REMEDY

ISSUE 1: EXTRATERRITORIAL HARMS: BRINGING CLAIMS WHERE HARM OCCURS
ABROAD

This section of the Report considers whether the national courts of a business’s home State (the State where
the business is domiciled) have jurisdiction to hear cases brought against businesses alleging human rights
abuses that occur outside that State, either through statute or case law. Given the large hurdles many plaintiffs
face in bringing such claims in the host State (the State in which the harm occurred), the ability of courts in
the home State to consider these claims in some cases provides the only avenue toward remedy.
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A. UNITED STATES

Claims that allege harms as a result of violations of rights protected by international law, and international
human rights law in particular, can proceed in U.S. federal court under the federal Alien Tort Statute*! (ATS),
the Torture Victim Protection Act*? (TVPA), or for claims alleging violations of state law. Lawsuits alleging
violations of state law can take place either in the state courts,* or more often, in federal courts when there is
diversity of citizenship between the plaintiff and the defendant and where the claim exceeds $75,000.4 Often,
claims for violations of state tort law are brought along with claims for violations of the ATS.45

To date, most cases brought against businesses for violations of international human rights are brought by
foreign citizens in federal courts as civil claims for violations of customary international law (CIL) through
the ATS. Claims against businesses under the TVPA have rarely succeeded because the TVPA limits lawsuits

to individuals acting in an official capacity.

The Alien Tort Statute: A Background

Congtress enacted the Alien Tort Statute (ATS) as part of the First Judiciary Act of 1789 in order to give
federal courts jurisdiction over tort claims by non-citizens for violations of the law of nations, or customary
international law. For almost two centuries, the ATS lay, for the most part, dormant. However, a 1980
landmark case from the Second Circuit Court of Appeals, Filartiga v. Pena-Irala,*” confirmed the ATS could be
used to sue defendants, regardless of citizenship and regardless of where the violations occurred.*® Since that
time, over 200 cases have been brought against businesses for violations of customary international law, most
under the ATS.# Many have been dismissed, a few have resulted in settlements, and many are still pending in

the courts.

Later, in the 2004 case of Sosa v. Alvarez-Machain, the U.S. Supreme Court confirmed that the federal courts
had jurisdiction under the ATS to adjudicate claims for violations of customary international law, regardless
of where the violation occurred.’® Specifically, the Court found the ATS was a jurisdictional statute wherein
federal courts could use their common law powers to recognize claims for violations of international law
norms that are specifically defined, and are universally recognized as serious violations of international law,
Ze., customary international law.5! The Court cautioned lower federal courts, however, to evaluate the claims
brought in each case with a prudential eye toward whether the recognition of such a claim in a particular case
might cause foreign policy complications.>? The Court also indicated in a footnote the possibility of requiring
exhaustion of claims in the State where the harm occurred.?

i. Claims for Violations of Human Rights under International Law in U.S. Courts
under the Alien Tort Statute.

In 2013, perhaps the largest barrier to access to judicial remedies for human rights abuses occurring outside
of the United States arose in the case of Kibel/ v. Royal Dutch Petrolenm, Co. (Kiobe).5* In Kiobel, the U.S.
Supreme Court held that the presumption against the extraterritorial application of U.S. law® applies to the
ATS, even though it is only a jurisdictional statute.> In discussing the presumption against extraterritoriality,
the Supreme Court left open the possibility that claims that “touch and concern the territory of the United
States” . . . “with sufficient force” could rebut the presumption against extraterritorial application of the
ATS.57 Finally, the Court indicated that because businesses are often present in many States, “mere presence”
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of a business in the United States would not be enough to meet the “touch and concern” test to overcome
the presumption.>

The effect of Kiobel/ on the future of litigation against defendants for liability under the ATS where the acts
giving rise to the claim occur abroad remains unclear. Individuals engaged in legal practice agree that Kiobe/
presents a barrier to individuals seeking access to judicial remedies for corporate involvement in human rights
abuses outside the United States.® However, not all individuals agree as to how easily the presumption, as
applied to the ATS, can be overcome. Many are optimistic that in certain cases, courts will find the
presumption to be overcome, such as where (1) the defendant is a U.S. business; (2) some decision-making
leading to the abuses occurred in the United States; (3) products from the illegal activity come into the United
States; 4) serious human rights violations occur by a business active within the United States; 5) the United
States’ interest is affected in some way; or 6) some combination of the above.® In addition, such individuals
also point to the fact that a majority of the Justices involved in the Kiobe/ decision appeared to suggest that
certain factors which “touch and concern” the United States—such as serious violations of human rights—
could exist with sufficient force to overcome the presumption against extraterritoriality.S! In fact, in at least
three cases since Kiobe/—still the substantial minority of cases—lower courts have found the presumption to
be overcome, refusing to dismiss the cases.®? Others believe that only in a very rare case will the presumption
be overcome and that, for all practical purposes, Kiobe/ sounded the death knell to ATS litigation for abuses
taking place abroad. In fact, indications are that the vast majority of lower federal courts are applying Kiobe/ in
a sweeping manner, dismissing cases under Kiobe/ when the alleged illegal acts took place abroad.s?

Al Shimari v. CACI

Four Iraqi detainees at Abu Ghraib, who allegedly suffered torture by the U.S. military and civilian defense
contractors employed by CACI International, Inc., a U.S. corporation, brought a legal action, including claims
under the Alien Tort Statute, against the business in 2008. On 26 June 2013, Judge Lee in the Eastern District
of Virginia dismissed the case on Kisbe/ grounds.®* The court determined that because the alleged abuse took
place exclusively in Iraq, the presumption against extraterritorial application of the ATS had not been
overcome.% The plaintiffs filed an appeal to the Fourth Circuit Court of Appeals in October 2013.6¢

For more abont this case, please refer to the full case study, which is located in the Appendix.

ii. Claims for Violations of State Law and/or Transitory Torts

The decision in Kiobe/ likely means that many cases brought in the United States against businesses for their
role in human rights abuses abroad will be brought under state law in either state courts or in federal courts
under diversity jurisdiction.” Such claims have been, and will likely be, primarily for violations of state
common law torts or transitory torts applying the law of the host State, depending on the choice of law
(conflict of laws) analysis employed by the state court.®

Typically, with some exceptions, transitory tort claims can be brought against defendants over whom a court
has personal jurisdiction® if the conduct would give rise to an action in the host State where the conduct
occurred (assuming such an action is not contrary to the public policy of the forum state).” Sometimes, the
case can be brought under the substantive law of the forum state such as where the forum state has a
particularly significant interest in the matter.”! However, there are other potential barriers related to the fact
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that the acts occurred abroad, such as the doctrine of forum non conveniens, discussed below in Issue 2, and

issues related to personal jurisdiction over the defendant.

In addition, there may be an increase in claims brought for violations of customary international law under
the theory that state common law has historically incorporated customary international law.” Defendants in
such claims may raise the argument of federal preemption or argue that the foreign affairs preemption
doctrine dictates that federal law regarding such claims should displace state law.” However, given that the
ATS does not provide an exclusive grant of jurisdiction to federal courts (only concurrent jurisdiction with
state courts), and given the limitations on the ATS imposed by Kiobel, preemption challenges may not pose
much of a barrier. To the degree that federal preemption is raised in cases alleging violations of general state
common law torts, federal preemption seems inappropriate given that there is no federal equivalent of such
state tort claims. Undoubtedly, however, some courts may still inappropriately dismiss such claims under
some sort of federal preemption analysis. At least one federal court in fact dismissed state law claims under
the foreign affairs preemption, but appears to be the only federal court to have done so.7

Personal Jurisdiction as an Emerging Issue

For a court to have the ability to adjudicate the case and to enforce a judgment, the court must have the
ability to assert judicial power, or jurisdiction, over the defendant.” In the United States, in order to assert
personal jurisdiction over a defendant constitutionally, the defendant must demonstrate sufficient minimum
contacts—defined as “systematic and continuous” contacts—with the state in which the court sits.7¢

A business incorporated in, or that has an office in, the jurisdiction would clearly meet the personal
jurisdiction test. However, for businesses that do business in a state, much depends on the level and amount
of that business and how that business is structured. Plaintiffs have successfully asked courts to assert
personal jurisdiction over businesses domiciled abroad on the grounds that they had an agent doing business
in the United States. For example, in Wiwa v. Royal Dutch Petrolenm, the Second Circuit Court of Appeals found
that a New York investor relations office of two foreign companies’ subsidiary, for purposes of determining
whether the companies were doing business in New York, was sufficient to subject them to personal
jurisdiction there in human rights action under the ATS.” The court found that the New York investor
relations office was an “agent” of the parent companies because all of the office’s time was devoted to the
companies’ business, the companies fully funded the office’s expenses, and the office sought the companies’
approval on important decisions.”®

In Bauman v. DaimlerChrysler, the Ninth Circuit agreed that the defendant’s wholly owned subsidiary in the
United States was its agent for purposes of general personal jurisdiction.” The Supreme Court has accepted
certiorari in the case,® which should further clarify when a court may assert personal jurisdiction over a
business based on the theory that its wholly owned subsidiary can be its agent for purposes of personal
jurisdiction.

B. CANADA
Canada does not have a statute providing a cause of action for claims alleging violations of international law;

nor has there been a successful attempt to argue that claims for violations of international law can be brought
as part of Canada’s common law. A statute that would provide Canadian courts with jurisdiction over claims
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for violations of customary international law has been introduced in the Canadian patliament since 2009,5!
but it ultimately has not yet passed.82 The current bill is an act that would allow the Canadian Federal Court to
exercise jurisdiction over cases that arise from a violation of international law or a treaty to which Canada is a
party, and that are carried out by non-Canadian citizens if the violation occurs in a foreign State or territory.s3
In Canada, most tort actions against businesses involving violations of human rights abroad are for violations
of the law of the province.?* Such claims do apply to extraterritorial acts of businesses. Despite the significant
numbers of mining and extraction businesses in Canada, claims for violations of provincial law that also
constitute human rights violations abroad are relatively new, although they are increasing. 8

C. EUROPEAN STATES

The Brussels I Regulation® makes it mandatory for the national courts of the EU Member States to accept
jurisdiction in civil liability cases filed against defendants domiciled in the forum State, whatever the
nationality of the defendant or the plaintiff and, in cases of extra-contractual liability, wherever the damage
occurred.’” Article 60 § 1 of the Regulation clarifies that “a company or other legal person or association of
natural or legal persons is domiciled at the place where it has its: a) statutory seat, or b) central administration,
or ¢) principal place of business.”

In recent years, victims of activities of businesses domiciled in the European Union have increasingly relied
on the Brussels I Regulation to hold businesses liable for damages caused by human rights violations in third
States.® It bears emphasizing that the rules on jurisdiction established by the Brussels I Regulation are not
exhaustive. Where the defendant is not domiciled in one of the EU Member States and insofar as no other
court in the European Union has jurisdiction over the case, the Member States are free to extend the
jurisdiction of their national courts beyond the minimum rules prescribed by the Regulation. A few examples
from within the European Union are discussed below, as is Switzerland, which is not part of the European
Union and is not subject to the Brussels I Regulation.

Four Niger Delta Farmers v. Royal Dutch Shell’’

Farmers who brought a lawsuit against Royal Dutch Shell and its Nigerian subsidiary faced many practical
barriers in bringing their case forward in Dutch courts. However, because the Brussels I Regulation allows
courts to hear cases against businesses domiciled in the European Union where claimants allege
extraterritorial harm, and because the Dutch court found that the claims against the Dutch domiciled parent
company and its Nigerian subsidiary were so closely connected that they should not be separated, jurisdiction
was not a barrier in that landmark case.?

For more abont this case, please refer to the full case study, which is located in the Appendix.

i. France

In France, it follows from articles 14 and 15 of the Code Civil that the French courts may be competent for
any civil brought against a French national, in the absence of any other ground for jurisdiction.’!
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ii. Germany
In Germany, the situation is as follows:

As against foreign defendants, § 23(1) of the Code of Civil Procedure provides civil courts with
jurisdiction over any monetary claims (e.g. claims in damages) if assets of the defendant are located
within Germany. The legal venue of asset is rather attractive, as any, even foreign claimants can
access it and plaintiffs will receive a German judgment enforceable without exequatur into the
defendants’ assets in Germany. If the foreign defendant has a claim for payment against a German
debtor, § 23 regards that claim as an asset located in Germany. This means, for instance, that a
claim of a foreign producer or constructor for payment against any German buyer or principal can
establish jurisdiction against that foreign producet/constructor.”

iii. The Netherlands

Jurisdiction of Dutch courts may be established over non-EU businesses where the claims against the non-
EU business ate so closely connected with the claims against a business over which the Dutch courts do have
jurisdiction that joint adjudication of these claims is considered justified for efficiency reasons.?? It does not
matter whether, in the end, the parent company is found liable; as long as there exists the possibility that the
parent can be held liable, that suffices for a Dutch court to have jurisdiction over businesses not domiciled in
the Netherlands. Further, in the Netherlands there is a basis for the exercise of international civil jurisdiction
over claims that would normally not fall within one of the other bases for jurisdiction if effective
opportunities to bring those claims in foreign fora are absent.”* This concept, called forum necessitatis, is
discussed in more detail nfra.

iv. United Kingdom

Although there is no U.K. legislation that provides a basis for claims brought against businesses in the United
Kingdom for their extraterritorial actions that violate human rights, cases can be brought for extraterritorial
actions under common law. All of the cases that have been brought in the United Kingdom for corporate-
related human rights harms have been primarily on the grounds of a breach of tort law, which is governed by
common law and not legislation.

In addition, U.K. courts have exerted jurisdiction over businesses for harm that took place outside the United
Kingdom under the Brussels I Regulation. In one case, a U.K. court applied the Brussels I Regulation and
found jurisdiction over a British business for a claim that related to its involvement in dumping toxic waste
on the Ivory Coast.”

Furthermore, U.K. courts recognize that a foreign subsidiary may be added as a co-defendant to a claim
against a U.K.-based parent company, provided that the plaintiff can justify that the subsidiary is a proper and
necessary party to the claim. For example, in 2009 a group of Peruvian individuals filed a lawsuit against U.K.
based mining business Monterrico Metals and its Peruvian subsidiary, Rio Blanco Coppert, alleging complicity
in violence against protesters of their mining project.%
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v. Switzerland

In principle, it is possible for Swiss courts to adjudicate claims against businesses located there for violations
of international law.”” Switzerland is not part of the European Union, and thus is not subjected to the
Brussels I Regulation, but the situation is identical to that which is applied in the EU Member States under
the Brussels I Regulation. Thus, the Swiss courts are in principle competent to adjudicate claims filed against

defendants who are domiciled in Switzerland, whether or not the damage was inflicted in the State.”

The jurisdiction of the Swiss courts under the rules described above is mandatory; the courts may not refuse
to adjudicate a claim that is presented to them if they have jurisdiction over the case. The only exception is

where the claim presents no clear connecting factor to Switzerland.”
ISSUE 2: FORUM NON CONVENIENSDOCTRINE

This section of the Report considers the doctrine of forum non conveniens. This doctrine, where it is applied,
allows coutrts to prevent a case from moving forward in the jurisdiction in which it is filed on the basis that
another jurisdiction is ostensibly more “convenient” for the parties and witnesses.

In the context of cases against businesses, this usually means that the case is dismissed from the forum State
with the expectation that it will be filed in the host State, where the violation or harm occurred. However, the
host State may not have a judicial system that is as independent, functional, or stable as the forum State; may
have not have remedies that sufficiently compensate the victims for the harm they have suffered; or the
government may be unwilling or unable to allow the case to proceed, sometimes due to corruption or
complicity. In addition, it may be riskier for victims to file cases in the host State, either because their identity
will become better known than it would if the case was filed elsewhere or because of the lack of a rule of law.
One reason that this issue is so critical is that statistics suggest that “ninety-nine percent of cases dismissed on
Sforum non conveniens grounds in the United States, are, for one reason or another, never refiled”!% in the

alternate forum and the victims are therefore left without any remedy.

Should Cases be Brought Initially in Host States?

Some advocates argue that rather than bring cases alleging human rights abuse in the home State of the
business, human rights litigators should focus on bringing cases within the host State, working with local
human rights lawyers to build capacity and create law in those States. All advocates recognize that in the best
of all possible worlds, host States would have a rule of law that would offer stable judicial systems that
recognize human rights violations and provide adequate remedies. However, many challenges exist, including:

1. Capacity of host States to adjudicate claims: Often host States do not have stable judicial systems and
may suffer from other challenges, including corruption, which could impact the judiciary and the rule
of law.

2. Persecution of victims: Many victims and witnesses face persecution in the host State if they pursue
litigation for human rights violations, especially for suits against businesses.

3. Legal tradition and culture: Many States do not recognize the culture of pro bono legal work and
lawyers may struggle to be compensated for their efforts. This is also true of some home States.
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4. Legal costs: Many States do not recognize contingency payments to ensure compensation upon a
resolution of the plaintiff’s claim. In many States because the legal costs of both sides is paid by the
unsuccessful party, this is a barrier to local lawyers taking human rights cases and to victims being

willing to bring the claim. This too is true of some home States.

When these challenges exist, it is important to have an alternate forum in which to bring a claim for human
rights abuses by businesses. Litigation in the home State of the business provides an opportunity for effective
judicial remedy when host State barriers may be insurmountable.

Ultimately, the fact that claims are brought in home States does not mean host State causes of action are
overlooked. In the United States, for example, there may be requirements to exhaust local remedies or
establish that local remedies are futile before claims are brought, and it can be therefore presumed that
victims have sought local remedy before bringing claims in U.S. courts.!”! In addition, there may be positive
effects from home State litigation, as home State litigation can often be the catalyst for initiating proceedings
in the host State and breaking the pattern of impunity.

In addition, there are a number of actors present within home States who are able to influence corporate
behavior. Bringing cases in a forum where it is more likely that these stakeholders will be aware of the
litigation can be beneficial. For instance, parent company executives should be compelled to explain their
problematic business practices to peers and the public in their own social and political environment.
Shareholders, who should be interested in the way their business deals with human rights, should be informed
about the allegations against, and actions of the business. In addition, consumers, who benefit from products
manufactured under inhumane conditions, should also be fully informed about the consequences and harms

that the production of certain products can cause.

Please refer to the Appendix of case studies for excamples of concurrent home State-host State litigation.

A. UNITED STATES

In the United States, courts can dismiss a case under the forum non conveniens doctrine on the grounds that
another forum—usually in the host State—is more “convenient” because the parties, witnesses, and evidence
reside there, as long as the host State has a functional judicial system for which an adequate remedy is
possible.!? Under federal common law, the courts have held that dismissal of a claim based on forum non
conveniens is appropriate where (1) an adequate alternate forum exists which possesses jurisdiction over the
whole case, including all of the parties; (2) all relevant factors of private interest favor the alternate forum,
weigh in the balance a strong presumption against disturbing plaintiffs’ initial forum choice; (3) if the balance
of private interests is nearly equal, the court further finds that factors of public interest tip the balance in
favor of trial in the alternate forum; and (4) the trial judge ensures that plaintiffs can reinstate their suit in the
alternate forum without undue inconvenience or prejudice.!%3

i. Forum non conveniens at the federal level

Except for a few examples, forum non conveniens is not yet a significant barrier to access to judicial remedies in
federal courts of the United States for human rights violations, especially those against businesses, under the
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ATS.14 However, dismissal of cases on forum non conveniens grounds can be a barrier to victims and has been

on a few occasions.

For example, in Aguinda v. Texaco, Inc., citizens of Peru and Ecuador brought two putative class actions
alleging that the oil company polluted rain forests and rivers in those two States, causing environmental
damage and personal injuries.!®> The Second Circuit affirmed dismissal on forum non conveniens grounds after
the oil company consented to suit in Peru and Ecuador, finding that courts in Ecuador provided an adequate
alternative forum. This decision that led to a judgment in Ecuadorian courts, which Chevron—which later
purchased Texaco—has since been challenging in U.S. courts (this case is discussed more fully in the text
box, infra).

Perhaps one of the best-known cases against a business involving human rights that was dismissed on forum
non convenzens grounds was Bhopal v. Union Carbide Corporation, in which thousands of victims who perished
from a gas leak and explosion outside Bhopal, India in 1984 sought damages.!% The dismissal on forum non
conveniens occurred even though the Chief Justice of the Supreme Court of India indicated that the victims’
only chance for a remedy would likely be an action in the United States, given the serious backlog of cases in
India, and because other Indian legal commentators simply did not think the Indian courts could handle such
a complex case.!?” After the U.S. courts dismissed the case on forum non conveniens grounds, the people of
Bhopal and Union Carbide entered into an agreement, brokered by the Indian government, providing for a
“full and final settlement” of $470 million, including all future claims.!8 The settlement, however, was widely
criticized as providing ineffective remedies for the victims, given that the settlement resulted in recoveries of
between $2,500 and $7,500 per person for deaths, and between $1,250 and $5,000 for permanent
disabilities.!?

ii. Forum Non Conveniens Under State Law

Whete forum non conveniens will likely have the greatest impact will be for cases filed under state law, filings
which are expected to increase in light of Kivbel. In fact, forum non conveniens has already been a significant

barrier to victims for cases brought under state tort law for alleged acts that occur abroad.!0

State law forum non conveniens doctrine can differ from the federal forum non conveniens doctrine. For example, in
Texas, after a state court ruled that Texas statutorily abolished the doctrine of forum non conveniens, the Texas
state legislature responded by passing a statute to permit forum non conveniens dismissals, placing a heavy burden
on the plaintiff, who selected the forum in the first place.!’! In Florida, courts have continued to expand the
state’s forum non conveniens doctrine, going so far as to hold that “no special weight should [be] given to a
foreign plaintiff’s choice of forum.”!12

Further, Florida has applied its forum non conveniens doctrine in dismissing cases even where a foreign State has

>

passed “blocking statutes,” which prevent the State’s courts from hearing cases dismissed for forum non
conveniens in the United States. In Scotts Co. v. Hacienda 1oma Linda, a Florida state court dismissed the
plaintiff’s lawsuit claiming that the defendant’s product damaged its orchid crops, on forum non conveniens
grounds.'’> A Panamanian court had already refused to take jurisdiction over the lawsuit pursuant to the
State’s recently enacted blocking statute.!'* Although the Panamanian forum was therefore practically
unavailable to the plaintiffs, the Florida appellate court nevertheless reasoned that the plaintiff was not

entitled to reinstatement of its claim in Florida.!15
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One example of how the doctrine has left victims without a remedy is .Aldana v. Del Monte Fresh Produce N A.,
Inc11¢ In that case, brought by seven Guatemalans alleging to have been tortured for their leadership of a
national labor union, a federal district court dismissed the case on forum non conveniens grounds, and the
Eleventh Circuit Court of Appeals affirmed, although with the understanding that the plaintiffs would not
have to return to Guatemala for the case.!'” The claims under state law were also dismissed on the same basis.
After the U.S. courts dismissed the claims, the plaintiffs filed a petition in Guatemala seeking relief for the
violations of their human rights.!'® The Guatemalan court dismissed the case, however, finding that it lacked
jurisdiction. Under Guatemalan law, a Guatemalan court cannot hear a case if a plaintiff has already brought
the case in another forum with jurisdiction, in this case, Florida.!”® Plaintiffs filed a motion for reinstatement
in the federal district court, which was denied. The reinstatement is on appeal and is pending.!?

Enforcement of Judgments from Cases Where Plaintiffs have Re-filed in Host State

One issue with regard to dismissals on forum non conveniens grounds concerns the enforcement of judgments of
home States when cases do go forward in a host State. An example of this is the ongoing litigation against
Chevron involving alleged harm to the Amazon as a result of Texaco’s oil extraction work in Ecuador (the
case was initially against Texaco before Chevron acquired Texaco).

The case, Aguinda v. Texaco, Ine.,'?' was dismissed in U.S. federal court on the basis of forum non conveniens after
Texaco agreed to submit to the jurisdiction of Ecuadorian courts and waived any statute of limitations
defenses. Following the dismissal of the U.S. litigation, the plaintiffs re-filed their case against Chevron in
Lago Agtio, Ecuador. In 2011, the Ecuadorian court granted judgment to the plaintiffs, ordering Chevron to
pay over $18 billion to remediate environmental damage.'?? Chevron has refused to pay this judgment,
arguing that it was a result of fraud and political pressure. After two years of various challenges and court
rulings in Ecuador, Chevron continued to refuse to pay. In November 2013, the Ecuadorian Supreme Court
affirmed the judgment against Chevron, but cut the amount it was required to pay nearly in half after finding
an appellate judge erroneously doubled the penalty.'? Still, it ordered Chevron to pay $9.5 billion to plaintiffs
who reside in the rainforest it is alleged to have contaminated. Chevron has reiterated its view that “[t]he
Lago Agrio judgment is as illegitimate and unenforceable today as it was when it was issued three years
ago.”12¢ The San Ramon (Calif.)-based business has virtually no assets in Ecuador.'?s Thus, the victims may
be left without recourse.

In December 20006, and again in September 2009, Chevron filed an international arbitration claim before the
Permanent Court of Arbitration at The Hague, alleging that the Government of Ecuador violated an U.S.-
Ecuador bilateral investment treaty.!? Chevron claimed that the Government of Ecuador violated
international law by unduly influencing the judiciary and thereby compromising the judiciary’s independence.
Chevron won that arbitration, and plaintiffs who tried to prevent it being enforced lost in a U.S. federal
court.’?” In addition, Chevron filed a racketeering lawsuit against the plaintiffs’ lawyers and representatives in
U.S. federal court in February 2011.128 The lawsuit alleges that the plaintiffs’ lawyers and representatives have
conspired to extort up to $113 billion from Chevron through the Ecuadorian legal proceedings.'® In
addition, Chevron has attempted to obtain an injunction preventing it from having to pay the Ecuadoran
award for damages, though it has lost that attempt.’®® Whether Chevron is bound to pay continues to be
litigated. However this case is resolved, it demonstrates the risk of dismissals based on forum non conveniens to
all parties in a case.
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B. CANADA

Forum non conveniens still remains a potential barrier to victims seeking judicial remedy in Canada against
businesses for their role in violations of human rights abroad, although some practitioners suggest that it is
not as great a barrier as it once was. The issue of forum non conveniens has not been litigated in the context of an
international human rights case against a business in any of Canada’s common law jurisdictions—it has only
been litigated in Quebec (see below)—so it is unclear how such a case might fare.

Forum non conveniens has been adopted by all the courts in Canadian common law provinces,!® and has been
codified in British Columbia.!3? The leading common law case is the 2012 decision in Van Breda Club Resorts
Ltd. v. Van Breda.3 In that case, the Supreme Court of Canada held that in order for a court to dismiss a case
on forum non conveniens grounds, the moving party (the defendant)!?* must show that an alternative forum exists
that is “clearly more appropriate,” and that in light of the characteristics of the alternative forum, it would be
fairer and more efficient to litigate the case in the alternative forum.!3 The Court explained that the factors to
be taken into consideration differ from case to case, and stated that the factors “might include the locations
of parties and witnesses, the cost of transferring the case to another jurisdiction or of declining the stay, the
impact of a transfer on the conduct of the litigation or on related or parallel proceedings, the possibility of
conflicting judgments, problems related to the recognition and enforcement of judgments, and the relative
strengths of the connections of the two parties.”136

Quebec civil law provides that a Court can decline jurisdiction if it considers that a foreign court is better
situated to hear the dispute. That statute reads: “Even though a Quebec authority has jurisdiction to hear a
dispute, it may exceptionally and on application of a party decline jurisdiction if it considers the authorities of
another State are in a better position to decide.”137

Possibly the first human rights case against a Canadian-based business filed in Canada—Recherches International
dn Quebec v. Cambior, Inc\¥—was dismissed on forum non conveniens grounds. In 1995, the tailings dam at
Cambior’s Omai gold mine in Guyana failed, releasing over three billion liters of toxic waste into the
HEssequibo River and contaminating the water supply of thousands of indigenous people. Many of the people
sued Cambior in Quebec. The judge dismissed the case, finding that Guyana was the appropriate forum and
that the plaintiffs did not have a right to a forum in Quebec. Another of the few human rights cases filed in
Canada, Bi/'in Village Council v. Green Park, was dismissed on forum non conveniens grounds.'® In July 2008, the
Village Council of Bil'in (Palestine) filed suit in the Superior Court of Quebec against Green Park
International Ltd., claiming that the business and its director were participating in war crimes when helping to
build settler villages on Palestinian land.1#0 In September 2009, the court dismissed the case on forum non
conveniens grounds on the basis that there was little connection between the Quebec and the events that took
place in Palestine, and that the case was more appropriately heard in Israel’s High Court of Justice.!#! The
Court distinguished the forum non conveniens doctrine in the United States, noting that in the United States,
Congtress had specifically given its courts jurisdiction to hear claims involving human rights abuses.

The plaintiffs in another case, Association canadienne contre limpunité (ACCI) ¢. Anvil Mining 1.1d,'* involving
human rights violations surrounding mining in the Democratic Republic of Congo (DRC), initially survived a
motion to dismiss on forum non conveniens grounds, only to lose on appeal based on an issue similar to forum non
conveniens, called “forum of necessity,” discussed in more detail zzfra. Because the appellate court overturned
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the lower court on the grounds it did not have jurisdiction under a forum by necessity theory, it did not reach
the issue of whether to dismiss it on forumz non conveniens.\*3

Notwithstanding these cases, and perhaps due to Van Breda, practitioners report that in the case of Choc ».
HudBay Minerals, Inc.,'** the defendant in February 2013 withdrew its motion to dismiss the case based on
Sforum non conveniens just before the Ontario court was to rule on it.1> It is suspected that HudBay withdrew the
motion because it knew it may well lose it after closely reviewing the law and the facts associated with the
Sforum non conveniens factors. Those representing victims of corporate human rights abuses viewed this as a

major victory.146

In reviewing the statutory and common law, it does not appear to be yet well-settled in either the common
law or civil law jurisdictions in Canada that a plaintiff can defeat a forum non conveniens motion by arguing that it
would be difficult to obtain an adequate remedy in the host State. In fact, the notion of an adequate remedy

and or of futility does not appear to be directly a part of the common law test.!4”
C. EUROPEAN STATES

The question of whether the doctrine of forum non conveniens is in conflict with the harmonization in civil
jurisdiction and enforcement sought by the Brussels I Regulation has been hotly debated, in the context of
the application of the criteria of these European instruments by the British and Irish courts.!48

However, the European Court of Justice has definitively rejected the application of the forum non conveniens
doctrine.'* In a judgment it delivered on 13 July 2000, the Court answered a concern expressed by a French
judge that Community law would be applied in third States if a claimant could invoke the rules on jurisdiction
established by the Brussels Convention domiciled outside the Community.' The Court stated that “the
system of common rules on conferment of jurisdiction established in Title II of the Convention is based on
the general rule, set out in the first paragraph of Article 2, that persons domiciled in a Contracting State are to
be sued in the courts of that State, irrespective [either] of the nationality of the parties,”'5! or of “the
plaintiff’s domicile or seat.”’!52 The rationale for that rule being that it is easier, in principle, for the defendants
to defend themselves in the place where they are domiciled. The European Parliament noted that the Brussels
I Regulation makes it mandatory for the national courts in the European Union to recognize their jurisdiction
in cases where human rights violations are committed abroad, especially in developing States where European

multinationals operate.!>?
iv. United Kingdom

The case of Lubbe v. Cape pl'>* is illustrative of the significance of the controversy with respect to the
possibilities of acting against businesses domiciled in the United Kingdom.!55 In February 1997, claims to
compensation were lodged by five employees of an asbestos mine in the Northern Province of South Africa,
which was managed by a subsidiary wholly owned by Cape plc, a business domiciled in the United Kingdom.
The plaintiffs suffered from asbestosis and an asbestos-related form of cancer. The liability of Cape plc was
based on the negligent control by the parent company of the operations of its subsidiary, which it should
have obliged to limit to a safe level the exposure to asbestos. The defendant business argued that, although it
was domiciled in the United Kingdom and that, therefore, Article 2 of the Brussels Convention gave the U.K.
courts jurisdiction over the case, these courts should relinquish jurisdiction in favor of South African courts,
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to the jurisdiction of which Cape plc offered to submit. Cape plc also insisted that South Africa was the
proper forum, as the injuries were suffered there, and as the factual allegations were based in that jurisdiction.
In a judgment of 20 July 2000, the House of Lords decided that the plaintiffs should be able to pursue the
proceedings before the U.K. courts, as returning them to the South African courts could lead to a denial of
justice because of the difficulties they would face in obtaining legal representation and because of the lack of
experience of those courts in the handling of group actions.!3

The leading opinion did not specifically adopt a position on the preemption of the forum non conveniens doctrine
by Article 2 of the Brussels Convention.'>” However, the decision introduces its discussion of the forum non
conveniens doctrine by saying that “the principles to be applied by the English court in deciding that application
in any case not governed by Article 2 of the Brussels Convention are not in doubt.”158 Subsequent U.K. case law has
followed the Brussels I Regulation, as it is required to do' and the U.K. courts have subsequently not
applied the forum non conveniens doctrine.!% Therefore, it is generally assumed that the doctrine of forum non
conveniens is unlikely to be applied in the United Kingdom even in cases falling outside the Brussels I
Regulation.

Forum of Necessity

The doctrine of forum necessitatis, or forum of necessity, allows a court to assert jurisdiction over a case when
there is no other available forum. As described by one scholar:

The forum of necessity doctrine allows a court to hear a claim, even when the standard tests for
jurisdiction are not fully satisfied, if there is no other forum where the plaintiff could reasonably
seek relief. It is thus the mirror image of forum non conveniens, which allows defendants to establish
that a court should not hear a claim, despite the tests for jurisdiction being met, based on a range of
discretionary factors. While the doctrines operate on similar principles, forum non conveniens gives
defendants an extra chance to kill a case, whereas forum of necessity gives plaintiffs an extra chance to
save it.101

This doctrine does not currently exist in the United States but it is available in Canada and in some parts of
Europe.

Forum of necessity is a jurisdictional doctrine, and thus courts rule on it before ruling on forum non conveniens.

The Amvil Mining case from Canada is important because the plaintiffs utilized this “forum of necessity”
doctrine, saying Canada should be a forum of necessity. The first court ruled that the case could be heard in
Canada because the plaintiffs were able to show that prior litigation had occurred in both the Democratic
Republic of Congo (DRC) (where the harm occurred) and Australia (where Anvil’s corporate headquarters is
located) and both were problematic.1¢2 However, this was overturned on appeal, with the appellate court
dismissing the case, stating that it did not have jurisdiction under the forum of necessity doctrine given its
finding that Anvil’s Quebec office was not involved in the decisions leading to the abuse.163

In 2009, as part of the process of the first review of the Brussels I Regulation, the European Commission

suggested inclusion of a forum necessitatis rule, “which would allow proceedings to be brought when there
would otherwise be no access to justice.”’* However, this proposal was not accepted.
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The proposal provided that a non-EU defendant could be sued at the place where property and moveable
assets belonging to him are located provided their value is not disproportionate to the value of the claim and
that the dispute has a sufficient connection with the Member State hearing the claim. The European
Commission also justified it on the grounds that “Such a rule currently exists in a sizeable group of Member
States and has the advantage of ensuring that a judgment can be enforced in the State where it was issued.”!6>

The Commission also proposed a new Article 26 in the Recast Brussels I Regulation, worded as follows:

Where no court of a Member State has jurisdiction under this Regulation, the courts of a Member
State may, on an exceptional basis, hear the case if the right to a fair trial or the right to access to
justice so requires, in particular: (a) if proceedings cannot reasonably be brought or conducted or
would be impossible in a third State with which the dispute is closely connected; or (b) if a
judgment given on the claim in a third State would not be entitled to recognition and enforcement
in the Member State of the court seised under the law of that State and such recognition and
enforcement is necessary to ensure that the rights of the claimant are satisfied; and the dispute has a
sufficient connection with the Member State of the court seised.!0

A forum necessitatis provision would allow the courts of a Member State to exercise jurisdiction if no other
forum guaranteeing the right to a fair trial is available and the dispute has a sufficient connection with the
Member State concerned. This rule may be found in some EU Member States.

The courts in the Netherlands have applied this doctrine.¢?

In addition, the Swiss Law on Private International Law!%® provides for forum necessitatis to ensure access to
justice to victims where there is no other forum that is competent (or where it would be unreasonable to
demand from victims that they file their claim before another forum), provided the claim presents some
relationship to Switzerland.!®? The conditions are relatively restrictive and Swiss courts have treated the
notion with caution. In particular, they have taken the view that the simple fact that the plaintiff has
established residency in Switzerland after the fact does not per se constitute a sufficient link to Switzerland
for the forum necessitatis clause to be applied.!”’ Despite these limitations, this article constitutes a potentially
useful “safeguard clause” to avoid cases of denial of justice.!7!

ISSUE 3: CORPORATE LIABILITY FOR HUMAN RIGHTS VIOLATIONS

This section considers issues of whether a business can be held liable, criminally or civilly, for human rights
violations that occur outside the home State. In some jurisdictions, victims have the ability to bring a criminal
complaint to a public prosecutor, or use the criminal proceeding to assist with potential civil recovery later. In
other jurisdictions, this is not possible, and the best way forward is to bring a civil suit under either customary
international law or tort law. In some instances, businesses have argued they cannot be liable for violations of
international human rights law because of the fact that they are not natural persons. This section examines the
applicable criminal and civil law that touches on this issue, as well as the issue of whether a business can be
vicariously liable for these violations.

31



Corporate Criminal Liability
A. UNITED STATES

The United States has federal criminal statutes in the area of human rights that apply extraterritorially and
which could be invoked against businesses, namely genocide,'”? war crimes,'” torture,'” and forced
recruitment of child soldiers.!'” Under each of these statutes, persons (a term which ostensibly includes
businesses'’®) can also be prosecuted for conspiring to engage in these crimes. In addition, under general
federal criminal law, those who aid or abet crimes can be prosecuted as principals.'7?

The United States Department of Justice Human Rights and Special Prosecutions Section (HRSP),
established in March 2010, prosecutes these crimes.!” Prosecutions for these human rights crimes, however,
to date have been rare.!” Advocates report they have tried to get HRSP to investigate businesses for their
participation in human rights abuses, but as of yet, no business has been prosecuted under these statutes.!80
One business, Chiquita was prosecuted for making payments to the paramilitary organization known as the
United Self-Defense Forces of Colombia (AUC), which had been designated as a Foreign Terrorist
Organization by the U.S. government, a violation of a different U.S. statute. Chiquita pled guilty in 2007, and
paid a $25 million fine to the United States.'$! As of yet, the victims have not recovered, but ATS suits arising
from the same payments are pending in the Eleventh Circuit. Among the issues the court is considering is
whether Kiobe/ prevents the case from going forward.!8?

Although a court can order that property be returned to victims or order other equitable relief, these criminal
statutes do not provide civil remedies for victims of such abuses. The Department of Justice houses the
Office for Victims of Crime,!83 which has a victims’ compensation fund, but that fund does not provide
direct compensation to victims. Rather, grants are given to U.S. states or organizations within states to
compensate individuals within their territory who have been victims of federal and state crimes.'$* Because
the funds are given as grants to the U.S. states, there does not appear to be an avenue for victims of human
rights crimes abroad at the hands of U.S. citizens or businesses to seek or obtain such benefits from the
fund.185

The various statutes providing for prosecution of genocide, torture, and the recruitment of a child soldier do,
however, provide for criminal penalties—both imprisonment and civil fines.!8¢ For example, those found
guilty of genocide face imprisonment and up to $1 million in civil fines.!$” In none of these cases, however,
does the award go to the victim.

Thus, federal criminal prosecutions in the United States have had little impact on the awarding of damages to
victims. Thus far, civil liability, which can occur through a showing that a business was “more likely than not”
involved in abuse rather than a showing a “beyond a reasonable doubt,” has been more useful in
compensating victims, and will be explored in the next section.

B. EUROPEAN STATES

A number of instruments adopted within the European Union seek to ensure, in specific fields, the
approximation, or harmonization, of the criminal laws of the EU Member States, including the criminal
liability of legal persons.!®® The authority of the European Union to adopt criminal legislation is now defined
in the Treaty on the Functioning of the European Union (TFEU).18?
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As part of this authority, the European Union may define minimum rules for the definition of criminal
offenses and sanctions in the areas of particularly serious crime with a cross-border dimension, resulting from
the nature or impact of such offenses or from a special need to combat them on a common basis; or to
ensure the effective implementation of a Union policy in an area which has been subject to harmonized rules,
by the adoption of common sanctions of a criminal nature for violation of such rules. Though the list of the
serious crimes with a cross-border dimension is a closed one, the Member States acting within the Council of

the European Union may extend the list if they decide to do unanimously.!

The instruments adopted to date in the area of criminal law illustrate the potential of criminal law to
encourage the Member States to adopt legislation making it a criminal offense for businesses domiciled in the
European Union to contribute to certain human rights violations, even where such violations take place
outside the European Union.!!

Civil Claims Linked to Criminal Claims

In some European jurisdictions, contingent criminal claims arise from civil claims relating to transnational
human rights abuse associated with businesses. In many European States the prosecution of criminal offenses
is the exclusive prerogative of the public prosecutor, acting in the name of society.!”?> However, most legal
systems allow the victim who has been aggrieved by the conduct that is allegedly criminal to play an active
role. The victim in general may file a complaint alleging that a criminal offense has been committed, and if the
public prosecutor refuses to investigate or concludes that there is no reason for the prosecution to be
launched, the victim will have the possibility to challenge that decision.

The rights of victims were first strengthened under EU law though the 2001 Council Framework Decision on
the standing of victims in criminal proceedings.'> It provides for the assistance of crime victims before,
during and after criminal proceedings, and aims to ensure that the EU Member States shall guarantee that the
rights of victims are recognized throughout the proceedings. Specifically, crime victims are to have the
possibility of being heard during proceedings as well as of supplying evidence. They also must be given access
to any information relevant to the protection of their interests.!* Member States should also reimburse their
expenses resulting from the participation in the proceedings.

In 2004, a directive was adopted on compensation to crime victims.!”> The purpose of the directive is to
facilitate a citizen, who has suffered injury as a result of a crime of violence, in making a claim for
compensation to the appropriate authority in the EU Member State where the incident took place.

The entering into force of the Lisbon Treaty on 1 December 2009 encourages further these developments
because it highlights, in Article 82 Treaty on the Functioning of the European Union (TFEU), the rights of
victims of crime as an area where the European Union may establish minimum rules.

This development led, in particular, to the adoption of Directive 2012/29/EU of 25 October 2012
establishing minimum standards on the rights, support and protection of victims of crime,! which replaced
the Framework Decision. The Directive considerably strengthens the rights of victims and their family
members to information, support and protection as well as their procedural rights when participating in

criminal proceedings.
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In Germany, the right to appeal against the prosecutor’s decision not to prosecute is referred to as
Klageerzwingung, and it leads to a judicial review of the prosecutor’s decision.!”” The same possibility is stated,
in Article 12 of the Dutch Code of Criminal Procedure.!”® Moreover, during the criminal trial, witnesses, such
as the individual affected, can and should be heard by the court directly. This allows the victim to rely on the
public prosecution for the collection of evidence. Finally, the victim generally will be allowed to claim
damages for the prejudice suffered as a result of the criminal conduct, such damages being awarded directly
by the criminal court (this is the institution called Adhdsionsverfabren in German criminal procedure).'”” In
practice, this option remains in the realm of theory, because public prosecutors for a number of objective and
subjective reasons—including complexity of these cases, lack of resources and know-how, as well as lack of
mandate—do not pursue these types of cases.20

This applies also in France. In France, victims of criminal offenses may file a claim for compensation by
joining the criminal procedure. Damages may then be awarded by the criminal court. Moreover, the victim
having filed the claim for damages is recognized certain prerogatives in the criminal procedure.?0! Victims
who have filed a complaint in the hands of the prosecuting authorities are to be informed by the public
prosecutor of the decision whether or not to prosecute, and they have a right to appeal that decision.?’? In
practice however, it would seem that victims are not always informed adequately of the decision of the
prosecutor, a situation that most commentators attribute to a lack of capacity of the prosecuting
authorities.2

There exists in Switzerland a similar system: victims of criminal offenses may join their claim for
compensation to the criminal prosecution, and be awarded damages in the course of the criminal
conviction.?04

i. The Netherlands

Dutch criminal law does not make a distinction between natural and legal persons, and it would be possible
on the basis of article 51 of the Dutch Criminal Code to prosecute a legal entity for international crimes.20>
However, whether or not a person will be prosecuted is up to the public prosecutor to decide, and cases
reveal that important considerations weigh against decisions to engage in proceedings.?’® For instance, on 14
May 2013, the Dutch public prosecutor issued its decision not to prosecute the corporation Lima Holdings
(Dutch parent-corporation) for the role of the corporation Riwal in provision of cranes used in the
construction of the separation wall by Israel in occupied Palestinian territory.20” In 2010, a complaint was
submitted to the prosecutor based on the Dutch International Crimes Act,?8 stating that these corporations
aided and abetted violations of international law by Israel.2” The public prosecutor dismissed the case for
several reasons. First, the prosecutor found the business’s involvement in the Wall construction minor
compared to other businesses’ involvement.?!? The Dutch war crimes legislation requires a “substantial”
contribution by an accomplice to such acts.?!' Second, the prosecutor highlighted that business’s Israeli
branch restructured following the incidents in the complaint, suggesting that the danger of repetition (within
the Dutch jurisdiction) was minor.?'2 Finally, the prosecutor stated that because the question of the business’s
responsibility is complex, a further investigation would be required, which would “consume a significant
amount of resources” and would prolong the proceedings.?’® Also, “lack of cooperation from the Israeli
authorities” would hinder efforts to obtain further evidence.?!4
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ii. France

In France, public prosecutors were reluctant to proceed with prosecution of several cases, including a
complaint against DLLH2'> that concerned harboring conflict timber from Liberia, and against Amesys2!6 that

concerned exportation of surveillance software to Libya.

Amesys Prosecution

In October 2011, the Fédération Internationale des Ligues des Droits de ’THomme (FIDH) and the Ligue des
Droits de "THomme (LDH), both NGOs, filed a criminal complaint in France against Amesys, alleging that
the business was complicit in grave violations of human rights, including torture, committed by members of
the Gaddafi regime in Libya.?!” The Paris prosecutor’s office announced in April 2012 that it would not open
an investigation into this case, stating that the alleged acts did not qualify as criminal 218 After the investigating
judge stepped in and ordered an investigation into whether Amesys and its management could be held
criminally liable, ! the Paris Tribunal de Grande Instance opened a judicial investigation in May 2012.220 The
Paris prosecutor then appealed this decision, but, in January 2013, the Court of Appeal rejected this appeal.??!
FIDH publicly stated that there have been “road blocks erected by the Paris [p]rosecutor’s office” throughout
the case and suggested that the prosecutor was “reluctant to allow an impartial and independent inquiry into
this matter.”??2 The newly formed Paris Court section specializing in crimes against humanity, genocide, and

war crimes now manages the case.??

For more abont this case, please refer to the full case study, which is located in the Appendix.

iii. United Kingdom

As a general rule, UK. criminal law is limited to acts done within the territory (and may even be limited to the
particular jurisdiction within the United Kingdom) and only a statutory provision asserting extraterritorial
jurisdiction will criminalize acts committed abroad.??* Businesses normally cannot be charged with a crime, as
the business itself has no mens rea, or criminal intent. While the Corporate Manslaughter and Corporate
Homicide Act 2007 has changed this, it does not apply extraterritorially.??5 It remains to be seen whether a
draft Modern Slavery Bill aimed at creating tougher sentences for human trafficking adequately reflects the
extraterritorial nature of U.K. businesses’ supply chains and secks to apply any of the Bill’s provisions
extraterritorially.226

However, the Serious Crime Act 2007 (SCA) and the Bribery Act 2010 have increased possible levels of
corporate accountability for crimes and have an expanded assertion of extraterritorial jurisdiction. The SCA
criminalizes conduct that takes place in England and Wales (as part of the United Kingdom), if that conduct
is capable of encouraging or assisting the commission of an offense abroad.??” While this could provide a
mechanism to prosecute businesses for actions outside the United Kingdom, including those that might
constitute human rights harm, it is unlikely as mens rea is still necessary to prove and, in any event, any such
prosecution requites the consent of the (politically appointed) Attorney General.228

Following criticism from both the Organisation for Economic Co-operation and Development??’ and the
European Commission,? and after its ratification of the UN Convention against Corruption 2003, in July

2011 the U.K. Government enacted the Bribery Act 2010 (BA).?3! The offenses created by the BA include the
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bribery of another person;?» being bribed;?*? and bribing a foreign official.?3* While not necessarily aimed at
businesses, each of these offenses could apply to a business, irrespective of where the criminal act occurs.?3
Non-U.K. businesses and partnerships can also commit these offenses if an act or omission, which forms
part of the offense, takes place within the United Kingdom.?3

The offense of failing to prevent bribery?” can be committed by any “relevant commercial organization?3
irrespective of where the act occurred and irrespective of the identity of the person who committed the act.?%
It is a defense for the business to prove that it had in place adequate procedures to prevent bribery.?4 This
offense circumvents the common law principles of corporate liability and places the burden firmly on
businesses to ensure that their anti-corruption procedures are sufficiently robust to prevent bribery, even by
third parties, and most unusually it allows businesses to be held accountable for their actions abroad.

A criminal case in the United Kingdom requires the consent of the Director of Public Prosecutions before it
can be commenced and there is no practice of a civil claim being directly linked to a criminal case.?*!

Opverall, there is no specific statute aimed at regulating the criminal liability of businesses for human rights
violations committed abroad. Thus all cases that have been brought in the United Kingdom have been civil
claims based on common law tort or contract claims, with no criminal cases having been brought.

iv. Switzerland

Further, in Switzerland, legal persons, including businesses, may be criminally liable since 1 October 2003
under a new provision of the Criminal Code.?*> A business’s criminal liability may be engaged if a criminal
offense has been committed, and if the natural person responsible for the act cannot be identified due to the
organization of the business.?¥ Furthermore, even where the natural person can be identified for certain
serious crimes: the participation in a criminal organization,?** the financing of terrorism,?*> money
laundering,?4¢ bribery of public officials,?*” or the provision of an advantage to a public official,?*8 the business
will be punished.?* Even if the business’s management was unaware of the acts being committed, the failure
to take all reasonable measures required to prevent the offense will lead to liability, regardless of the
individuals® criminal liability.2% This is intended to constitute a strong incentive for the business to act with

due diligence in order to avoid any such criminal act being adopted in the course of its activities.

Corporate Civil Liability

A. UNITED STATES

Cases brought in federal court under the ATS look to customary international law, given that the language of
the ATS assumes that non-citizens can bring claims for violation of the “law of nations,” a term courts have
found to be interchangeable with customary international law.2! In the 2004 case of Sosa v. Alvarez-Machain,
the Supreme Court affirmed that “domestic law of the United States recognizes the law of nations.”?>? In
Sosa, the Supreme Court confirmed years of lower federal court precedent regarding the ATS by finding that
federal courts, as a matter of their common law power, can recognize claims for a violation of “a norm of
international character accepted by the civilized world and defined with specificity comparable to the features
of the 18th Century paradigms” recognized at the time—attacks on diplomats, safe conducts, and piracy.?5

36



Thus, under the ATS, international law supplies the applicable law, at least with regard to the underlying
norm at issue.?* As litigation becomes more prevalent in state courts or for state claims in federal court due
to diversity of citizenship of the parties, practitioners may argue that state common law incorporates
customary international law, much like federal common law does.??5 For those claims, like claims under the
ATS, the applicable law will be customary international law.

It is still somewhat unsettled, however, as to whether businesses can be liable for violations of customary
international law under the ATS in U.S. courts, a question prompted by a footnote in the Sosa case, which
noted the unresolved issue of the extent of liability to private actors, including businesses.?** The Second
Circuit in Kiobe/ held in 2010 that businesses cannot be liable for violations of customary international law
under the ATS because there is little consensus that businesses can be liable under international law for
human rights violations.?”” Yet, the Supreme Court refrained from so holding when it could have done so in
Kiobel?> In addition, the discussion in the majority opinion in Kisbe/ regarding when a business’s activities
touch and concern the United States, and its questioning whether “mere presence” suffices, strongly suggests
that the Supreme Court accepted the notion that businesses can be liable under the ATS.2 The majority of
courts, including those circuit courts that have considered the question after the Second Circuit in Kiobel, have
held that businesses can be liable under the ATS, with some finding businesses can be liable under
international law and others finding that domestic law controls.?®® Under domestic law, it is uncontroversial
that businesses can be civilly liable for torts because they are considered “legal persons.”2¢! However, the
question remains in relation to corporate accountability for extraterritorial claims under the ATS, and

businesses will likely continue to press this issue.
b. Canada

In Canada, while civil cases have gone forward against businesses alleging human rights abuse, there has yet
to be a case for a direct violation of international law. Tort cases have typically been brought as negligence
cases under the law of the province. There has been, however, a claim for torture in violation of international
law against the government of Canada and a Canadian official that an Ontario court allowed to proceed.?6? In
addition, international law may apply in some ways, including against businesses. In the 2007 decision in R ».
Hape,23 where the Canadian Supreme Court ruled that Canadian Charter of Rights and Freedoms does not apply
extraterritorially, the court ruled that Canadian common law incorporates customary international law.264
Moreovet, in Bil'in Village Council v. Green Park, the court held that violations of international law defined the
standard of care under province tort law; thus, if the acts violated international law, they violated provincial
law as well.265 The coutrt also found in that case, which involved Green Patk’s involvement in settlements in
the West Bank, that violations of the Geneva Conventions could constitute war ctimes, and result in civil

liability.266 The case was dismissed on forum non conveniens grounds.27

C. EUROPEAN STATES

Today, all forty-seven Member States of the Council of Europe (including all the EU Member States) allow
their courts to apply directly the European Convention on Human Rights in the disputes they are asked to
adjudicate. In most European States (though not in the United Kingdom), that would extend to litigation
between private parties.?8 However, European courts are not always willing to acknowledge the applicability
of international law to claims filed against businesses. International law is addressed primarily to States, and in
some cases international law has developed mechanisms to hold individuals directly accountable for violation
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of certain rules, particularly those defining international crimes. No such mechanism exists, either at the
universal or at regional level, to hold businesses accountable for a violation of rules set out in international
law. This explains why domestic courts have sometimes been reluctant to apply international law directly to
the conduct of businesses. However, rules of international law might be applied to businesses if, consistent
with their obligation to protect human rights as described above, this is how States choose to discharge their

duties under international law to control the behavior of private persons under their jurisdiction.
i. United Kingdom

All the cases brought to date in the United Kingdom have been civil actions on the basis of common law
torts, with one case also having a contract basis, and not as claims based on international law.2® In most
instances the claim’s cause of action is negligence.?’

Other causes of action for which a tort claim could be brought include nuisance,?’! trespass to the person,?’?
privacy,?” tort under Rylands v. Fletcher,?™ and statutory torts.?’> Thus, there are a number of causes of action
that can be brought by claimants for these types of claim, but there is no ability to bring a claim based directly
on breach of international law or of a violation of human rights by a business. While U.K. law can implement
the United Kingdom’s international legal obligations by legislation, the courts can only use international law

that is not implemented in a statute, as a means of interpreting a statute.

Instead, a violation of the right to privacy, the right to health or a labor right is presented as, for example, a
claim in tort for negligence or a breach of a contractual obligation.?”¢ Even a case involving the alleged torture
and mistreatment of community members has been brought as a claim in tort for negligent management and
as instigating trespass on persons.?’’

This forces claimants to fit their claims within certain restrictive legal parameters, and it privileges only those
violations that can be expressed in tort claim terminology. For example, claims based on a business’s denial of
access to education, a business preventing its workers forming and joining trade unions, a business infringing
the rights of indigenous communities and a business restricting the exercise of cultural rights may be ignored
and dismissed. While the effects of the litigation may seem the same in some instances, this lack of legal
expression diminishes the potential significance of the Guiding Principles’ clear statement that businesses

(and not just States) can violate the full range of human rights.278

Vicarious Liability of a Business

In the United States, another significant and related barrier to human rights litigation involving businesses,
which are typically alleged to have committed violations of human rights vicariously, is whether aiding and
abetting exists as a norm under international law. Even more unsettled is what the standard to determine
aiding and abetting liability should be. In particular, the issue regarding the standard is whether a plaintiff
must establish that the business had knowledge, and with such knowledge, gave substantial assistance, or
whether the plaintiff must establish the business acted with intent or purpose to violate human rights law.
The standard required is still unsettled in U.S. courts. Some courts and individual judges have opined that
courts should look to international law to determine the standard, with differing views on what international
law requires.?”” In 2009, the Second Circuit, in Presbyterian Church v. Talisman, looked to international law and
found that businesses could be held liable for aiding and abetting where they have provided substantial
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assistance to the government with the parpose of aiding the government’s unlawful conduct.?® In 2011, the
D.C. Circuit Coutt, in Doe ». Exxon agreed with the Second Circuit that international law should determine
whether aiding and abetting exists for purposes of liability under international law, concluding that aiding and
abetting liability does exist thereunder, and thus can be the subject of an ATS suit.28! It also agreed that
international law should govern the standard for aiding and abetting. However, it found that knowledge with
substantial assistance was the appropriate standard, disagreeing with the purposeful standard the Second
Circuit applied.?®? Other judges have opined that while the underlying violations (ie., torture, extrajudicial
killing) should be determined under international law, the standard for liability, and thus aiding and abetting,
under the ATS should be governed by domestic law, requiring knowledge only.283

The definition for aiding and abetting varies to some degree under domestic tort law, but a leading case on
the subject defines aiding and abetting liability as “whether a defendant knowingly gave ‘substantial assistance’
to someone who performed wrongful conduct, not . . . whether the defendant agreed to join the wrongful
conduct.”?* It is not necessary that the defendant know exactly what illegal conduct the perpetrator is
involved in; thus, it is not necessary that the defendant share the same intent to commit the crime. The
definition has also been stated as follows in the Restatement of Laws: “A person liable if he knows that the
other’s conduct constitutes a breach of duty and gives substantial assistance or encouragement to the
other.”’28>

Because U.S. courts look to international law in their determination of aiding and abetting, it is important to
understand the recent international jurisprudence on this subject, including that of the Appeals Chambers of
two international criminal tribunals, which provided inconsistent standards. In the 2013 case of Prosecutor v.
Perisié, the International Criminal Tribunal for the former Yugoslavia (ICTY) Appeals Chamber set a very
high standard for aiding and abetting. It held that for a defendant to be liable under an aiding and abetting
theory, the prosecution had to establish that the defendant’s assistance was “specifically directed” to aiding
the commission of the offense.28¢ More recently, the Special Court of Sierra Leone Appeals Chamber, in the
case of Prosecutor v. Taylor, confirmed that the mens rea standard for aiding and abetting was knowledge.7
Although it should be noted that in both these cases, the international courts were considering the standard in
relation to a criminal claim and not a civil claim, U.S. courts will typically apply the international law as it
determined by these international criminal tribunals.

Thus, the issue of the standard for aiding and abetting in particular is still unresolved and could have great
implications for cases against businesses. Requiring the plaintiff to prove that the business had the specific
intent to purposefully violate a specific human rights abuse, rather than a “knowledge” requirement, may be
difficult,?® as it requires more than the general domestic civil law standard requites.

This could become an issue in other jurisdictions as well.

ISSUE 4: TIME LIMITATIONS ON BRINGING CLAIMS

This section explores time limitations, such as statutes of limitations and other measures that seck to restrain
the time period for causes of action to be brought. Such time limitations are commonplace and applicable to
many claims, but pose specific barriers to human rights claims, given the difficulties in investigating and
gathering evidence for such claims, among other factors.
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A. UNITED STATES

i. Statutes of limitations for human rights claims under federal law

The Alien Tort Statute does not contain a statute of limitations. Most courts that have chosen to apply a
statute of limitations under the ATS have adopted the TVPA’s ten-year statute of limitations?? rather than
the statute of limitations of a similar tort under state law. Adopting the TVPA’s statute of limitations typically
results in a greater limitations period for plaintiffs than they would have had if the court had adopted the state
statute of limitations. In addition, extraordinary circumstances typically lead courts to apply principles of
equitable tolling.?”® Thus, even where statutes of limitations have been imposed under the ATS, they have not
posed much of a hurdle at the federal level.

ii. Statute of limitations under state law

Unlike with claims brought under the ATS, statutes of limitations are often barriers to cases brought under
state law, given the time it takes for cases to be investigated and victims to locate a lawyer. State statutes of
limitations are often fairly short, with many states imposing a two to three year statute of limitations for
intentional tort claims.*! As more human rights litigation moves to state courts, this will pose a challenge.
There will also be uncertainty as to the particular statute of limitations that applies. In tort litigation brought
in U.S. state courts for torts that occurred abroad (known as transitory torts), approaches under choice of law
analysis in applying foreign statutes of limitations vary widely from state to state. For those states that apply
their own short statutes of limitations, this would limit the time period within which to bring claims.
Conversely, in some states, foreign law might supply the applicable statute of limitations and could be
beneficial when the host State imposes a relatively long statute of limitations. For example, many civil law
States apply much longer statute of limitations for violent crimes or torts. Some States incorporate
international human rights law norms directly into domestic law, and this might include statutes of
limitations. Many States now recognize that genocide, crimes against humanity, and war crimes are subject to
no statutory limitations.?2 Consistent with this approach, the American Bar Association has recently
recommended that the statute of limitations for these offenses be set aside.?%?

B. EUROPEAN STATES

The limitation period for these actions in Europe is now governed by the Rome II Regulation, which means
that the period depends on which national law is applicable, likely to be that of the State where the harm
occurred.?* This can create barriers in terms of determining what those time limitations may be and when
they apply, which may not be easy to determine in some host States’ legal systems and may require costly
additional expert evidence being obtained, especially as the decision by the court as to which national law is
applicable is usually made during the course of the litigation. In addition, when the applicable limitation
period is clear, a short period could prevent victims from being able to bring their cases at all.

ISSUE 5: IMMUNITIES AND NON-JUSTICIABILITY DOCTRINES

This section explores immunities and non-justiciability doctrines that may limit the ability of victims to seek
access to effective judicial remedy. These immunities and doctrines work to either absolve the defendant
from liability, or disable or dissuade courts from adjudicating certain claims. In both situations, they have the
clear potential to limit recourse and inhibit access to effective judicial remedy.
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The International Law Commission: State Responsibility for Internationally Wrongful Acts

The International Law Commission has identified at least four situations in which the acts of a business can
be attributed to a State,?’> and so raise the possibility of a State being a co-defendant in those situations where
a State has waived its sovereign immunity. Immunity will not apply where the State concerned is the forum
State, as it is not immune in its own courts. First, a State would be responsible for the acts of a business
where the latter was exercising elements of governmental activity and was empowered to do s0.2%¢ Second, a
State would be responsible for the acts of a business that was acting under the instructions of, or was under
the direction or control of, the State in carrying out the conduct that allegedly resulted in a violation of
human rights.?”” Third, a State may incur international responsibility for the acts of a business where the State
adopts or acknowledges the act as its own.?”® Fourth, a State may also incur international responsibility where
it is complicit in the activity of the business or fails to exercise due diligence to prevent the effects of the
actions of the business.?”

A. UNITED STATES

Typically, immunities such as foreign sovereign immunity, which attach to a foreign government or its
officials,’ will not apply to businesses because they are not sovereigns or a sovereign’s officials. However, in
theory, where a business has a foreign government or official as a shareholder, such immunity might apply.
Sovereign immunity of this type has not yet posed a batrier for victims of corporate human rights abuses in
U.S. courts.

Other types of immunity, which could be termed statutory immunity, have posed barriers for victims.

Al Shimari v. CACI

In Al Shimari v. CACIL" the federal District Court of the Eastern District of Virginia dismissed the plaintiffs’
state common law claims (the Court also dismissed the ATS claims under Kigbe) arising out of the four
plaintiffs’ alleged torture at Abu Ghraib prison in Iraq. The plaintiffs alleged that employees of CACI, a
security firm that had contracted with the U.S. government to perform interrogation, conspired with the U.S.
government in their torture.’? The court found CACI immune from legal action on the grounds that Iraqi
law governed the claims, and because Iraqi law at the time of the torture precluded liability for actions of the
contractors related to terms of CACI’s contract, and for injuries related to military combat operations, CACI
was immune from liability.303

For more abont this case, please refer to the full case study, which is located in the Appendrx.

In the case of Salkh v. Titan Corp., involving a contractor’s actions at Abu Ghraib prison in Iraq, the D.C.
Court of Appeals found that, among other things, because the defendants had contracted with the United
States for their work in Iraq, the plaintiff’s claims were pre-empted by the Federal Tort Claims Act combat
exception, even though the contractors were private entities.®* This resulted in the plaintiffs having no
remedy at all.305
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In addition to the above immunity issues, corporate defendants working with governments often argue, and
the courts sometimes agree, that the court should not adjudicate the merits of the cases under the political
question doctrine or due to “case specific deference” as suggested by the U.S. Supreme Court in Sosa ».
Alvarez-Machain>° A few courts have dismissed cases involving corporate defendants under the political
question doctrine®’ or due to case specific deference.’®® These doctrines remain a hurdle in some cases
against businesses, especially where it is alleged the business assisted the government in the conduct at

issue.309

In many cases, the State Department has filed a statement, called a “Statement of Interest” with the federal
court hearing an ATS or TVPA case asking that the court not adjudicate the matter due to such foreign policy
considerations.’1? Most courts give some deference to these statements while at the same time recognizing
that such statements do not bind them.

B. EUROPEAN STATES

The 1972 European Convention on State Immunity, also referred to as the Basel Convention, entered into
force on 11 June 1976.3" It seeks to codify the existing customary international law concerning the conditions
under which States may claim immunity before national courts. Though it is applicable only to the eight
member States of the Council of Europe that have ratified the instrument,?'? it is probably relevant beyond

those States alone and beyond the European continent.

The Basel Convention defines a number of exceptions to the principle of the jurisdictional immunity of
States. According to Article 6, such immunity cannot be claimed if the State “participates with one or more
private persons in a company, association or other legal entity having its seat, registered office or principal
place of business on the territory of the State of the forum, and the proceedings concern the relationship, in
matters arising out of that participation, between the State on the one hand and the entity or any other
participant on the other hand.”3 This exception does not apply to a situation where a victim files a claim
against a State as owner of a public enterprise having taken part in a violation of human rights. However, the
immunity of the State may also be set aside, under Article 7, where a State “has on the territory of the State of
the forum an office, agency or other establishment through which it engages, in the same manner as a private
person, in an industrial, commercial or financial activity, and the proceedings relate to that activity of the

office, agency or establishment.”3!4

Therefore, the doctrine of State immunity cannot be considered to impose an obstacle to claims filed against

public businesses (state-owned entities) or against the State acting in a private capacity.
i. United Kingdom

Immunities and non-justiciability due to political issues have not occurred in corporate-related human rights
claims in the United Kingdom. However, immunity issues could arise where a State is complicit in the
business’s activity and the claimant seeks to bring the State into the proceedings as a defendant. The State
involved could be the forum State, in which case immunity would not apply, or the State in which the harm
occurred (or, possibly, a third State), in which case immunity would be likely to be claimed by that State under
the State Immunity Act. Immunity might also be claimed by a State where the business (domiciled in the
European Union) is a State owned or controlled enterprise (whether of the forum State or another State) or
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where the activity undertaken by the State is commercial activity. In these instances it is unlikely that a State’s
claim to immunity would be upheld.

ISSUE 6: CHOICE OF LAW/APPLICABLE LAW

When coutts consider cases for harm arising in another jurisdiction, they engage in a choice of law/applicable
law analysis to determine which law applies to the case. In some cases, the result of the analysis could form a
barrier for victims bringing human rights cases for harm caused by businesses outside the home State. This
section examines the choice of law analysis undertaken and describes barriers associated with this issue.

A. UNITED STATES

After Kiobel and the likely consequence of more transitory tort litigation occurring in state courts (ot in federal
courts under diversity jurisdiction applying state tort common law), choice of law analysis will take on added
importance. The types of state tort claims that plaintiffs have brought in the past, and will likely bring in the
future, which arise out of violations of international human rights include wrongful death, assault and battery,
negligence, nuisance, false imprisonment, intentional and negligent infliction of emotional distress, and even
unlawful business practices, as was claimed in the Unocal case filed in California state court.3!>

Each state in the United States employs its own law governing choice of law analysis. A federal district court
that has jurisdiction over claims of state law due to differences of citizenship of the parties (diversity
jurisdiction) applies the choice-of-law principles of the forum state (the state in which the federal court
resides) in order to establish the substantive applicable law for a plaintiff’s claims.3'¢ Typically in a choice of
law analysis, the court will first determine if an actual conflict exists between domestic law—the law of the
forum state—and foreign law. If not, the court will simply apply the law of the forum state.3!” If there is a
difference in the law—i.e. there is conflict—the court will then decide which law to apply.’!® Typically, the
court will apply the substantive law of the host State or locality where the injury occurred, unless the forum
state has a greater interest in determining a particular issue, or if it has a more significant relationship to what
occurred and to the parties.’!?

If a court chooses to apply the law of the host State, this could present significant barriers to litigation, such
as when the chosen law affects statutes of limitations, does not recognize or limits vicarious or secondary
liability, has elements for its torts that are more difficult to prove, or provides for stricter immunity than
under state common law. The latter occurred in the case of A/ Shimari v. CACI, discussed supra, where the
federal district court found that under a choice of law analysis, it should apply the law of Iraq. This resulted in
the defendant, a U.S. corporation that had contracted with the United States, being immune from suit under
Iraqi law.320 Barriers, even unforeseen barriers, may be therefore erected, especially if foreign law is chosen as
the substantive law.

However, in determining choice of law questions, there should be an interest in ensuring that the plaintiff has
a remedy—especially when the conduct is also considered to be in violation of the law of nations.!

B. EUROPEAN STATES

In the European Union, the Rome II Regulation3?? applies to tort liability claims presented to the national
courts of the EU Member States.??> This Regulation in principle designates the law of the State in which the
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harm occurred (the /fex loci delicti) as the applicable law. Civil liability claims shall be decided on the basis of the
rules in force in the host State, where the damage occurred.’*

While this is the general rule, and the one most likely to apply in most instances, there are a number of
exceptions,’? including three that are of particular interest where claims are based on the allegation of human
rights violations. First, provisions of the law of the forum may apply, “in a situation where they are
mandatory irrespective of the law otherwise applicable to the non-contractual obligation.”326 Thus, it is
possible to argue that, where the law of the State where the harm occurred is not sufficiently protective of the
human rights of the person harmed, (including where core labor rights as recognized in the core ILO
conventions as confirmed in the UNGPs), the law of the forum State will apply. For instance, courts in
Germany have recognized that the right to maternity leave or the right to sick pay are both mandatory in that
sense,?” and also possibly the right to form unions and the prohibition on discrimination.??

Second, “[i]n assessing the conduct of the person claimed to be liable, account shall be taken, as a matter of
fact and in so far as is appropriate, of the rules of safety and conduct which were in force at the place and
time of the event giving rise to the liability.”3? This provision can apply where there are global supply chains,
because it implies that where harm occurs in a host State as a result of the conduct of a business domiciled in
the forum State, the definition of the conduct that may be considered reasonable shall be defined in
accordance with the law of the forum State. Therefore, in an EU Member State where a law provides that a
failure to act with due diligence may engage liability, businesses domiciled in that Member State could be
found liable on that basis. This is true even if the harm occurs in a third State and even though the law
applicable to the claim for damages filed before national courts in the European Union would in principle be
the State where the harm occurred. This is fully consistent with Principle 2 of the UNGPs, which clarifies
that “States should set out cleatly the expectation that all business enterprises domiciled in their territory
and/or jurisdiction respect human rights throughout their operations.”33 Specifically, to the extent that the
duty to act with due diligence is imposed on businesses operating from within the European Union, these
businesses should be made aware that, as a result of the Rome II Regulation (and Art. 17 in particular), this
standard of conduct shall apply also to assess whether they are liable for human rights violations that occur
outside the European Union, which they would have been able to prevent.

Third, the law of the State where the harm occurred may not apply “if such application is manifestly
incompatible with the public policy (ordre public) of the forum.”33! This exception might be applied where
the laws of the State where the harm occurred are considered to be contrary to the protection of human
rights.332

ISSUE 7: PROVING HUMAN RIGHTS VIOLATIONS

One of the largest barriers to human rights litigation for corporate abuses is getting communities and victims
to pursue the litigation and continue it over a number of years, let alone pursue it in a court abroad. This
section will describe the barriers to accessing an effective judicial remedy caused by the evidentiary burden the
claimant must provide, including the difficulty of obtaining evidence and barriers caused by rules of
discovery. The specific difficulties associated with transnational claims shall be addressed, in particular the
admissibility and reliability of evidence that may have been collected.

44



A. UNITED STATES

The difficult task of pursuing, preserving, and gathering evidence and providing testimony in the face of
security risks and harm is something that is common among affected communities, and may be increased in
areas of human rights violations where corporate interests are involved. Even if victims or witnesses are
willing to provide testimony, securing such testimony by deposition or in court is a significant hurdle. The
taking of depositions abroad is quite costly, and there are often complications involving travel and security in
the host State. In one case, a judge reportedly asked the plaintiff’s lawyers to prove that they could actually
take a deposition in order to continue the case.??

An additional hurdle is getting a victim or witness to be able to come to the United States for a trial.33*
Typically, such a victim or witness will have to obtain a visa, but doing so is very difficult. For example, a
person coming to the United States temporarily will need to establish ties to the host State in order to
convince the State Department that he or she will return to the host State.3% It is even more difficult to
obtain such a visa if the victim or witness has a potential asylum claim. In many cases, the victim or witness
may not have appropriate documents in order to secure a passport, a visa, or allow a return to the host State.
Where victims or witnesses have obtained visas, it has typically required the active involvement of the

court.336

Discovery is normally not done through inter-State judicial cooperation or through various mechanisms of
The Hague Convention, given the complications and the length of time it takes to secure such cooperation
and support. Discovery is usually secured through procedures under the Federal Rules of Civil Procedure,
with duties inherent under the rules on both sides of the litigation, with intervention by the court when
needed.

B. EUROPEAN STATES

In the European Union, it remains for each State to define the conditions under which courts are to assess
the evidence with which they are presented. In continental Europe there is a particular barrier as there is no
discovery or disclosure rule obliging the other party to divulge information in its possession. Where an
equivalent rule exists, it is typically only in an attenuated form.

To a certain extent, however, this obstacle may be overcome where the human rights violation alleged by the
victim would also constitute a criminal offense, and which the public prosecuting system may seek to pursue.
In most EU Member States, including Belgium, France and Germany, where a particular form of conduct is
both a criminal offense and a tort that could lead to engaging the civil liability of the perpetrator, the victim
may claim civil damages in the course of the criminal trial, where the burden of gathering evidence is on the
prosecutor.33

i. The Netherlands

In the Netherlands, the Code of Civil Procedure makes it clear that the person making the claim for damages
has to prove the existence of the alleged facts, unless there is a specific reason for a different division of the
evidence burden.3® Though the plaintiffs may demand that the corporate defendant provides relevant
documents, such a request is restricted by the fact that the requesting party needs to have a legitimate interest
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and that they need to specify the documents required.’® While these requirements are meant to prevent
“tishing for evidence,” they have proven to be a major obstacle to acquire evidence.

Four Niger Delta Farmers v. Royal Dutch Shell

In the Dutch Shell case, the plaintiffs requested the disclosure of key evidentiary documents from Shell.3* The
documents concerned issues such as the condition of the oil pipelines and internal policies and operational
practices of the Shell Group.’* The court denied the request, stating that the plaintiffs lacked a legitimate
interest and had not substantiated that the parent company could be held liable for the damage caused by its
subsidiary.3*> Moreover, concerning documents from Shell Nigeria (SPDC), the Nigerian subsidiary, the court
found that the plaintiffs insufficiently substantiated that the damage was not the result of sabotage.3*3 In other
words, plaintiffs were required to provide specific information that they were seeking in the requested
documents and what documents they specifically sought before knowing what was in those documents.

For more abont this case, please refer to the full case study, which is located in the Appendix.

ii. United Kingdom

One of the most difficult barriers to overcome with these types of actions is the obtaining and using of
evidence for such claims. This evidence is very often contained in the documents that are in the sole
possession of the business. As noted in Lubbe v. Cape:

Resolution of this issue [of a duty of care] will be likely to involve an inquiry into what part the
defendant played in controlling the operations of the group, what its directors and employees knew
or ought to have known, what action was taken and not taken, whether the defendant owed a duty
of care to employees of group companies overseas and whether, if so, that duty was broken. Much
of the evidence material to this inquiry would, in the ordinary way, be documentary and much of it
would be found in the offices of the parent corporation, including minutes of meetings, reports by
directors and employees on visits overseas and correspondence.3*

This is a reason why the process of disclosure of relevant documents in the business’s control can be a very
important step for claimants in establishing the parent company’s knowledge and control. U.K. procedural
rules provide for general and specific disclosure of relevant documents by parties to litigation,> and also for
answers to be given on oath to a request for information.3# For example, in Vava & Others v. Anglo American
South Africa, the claimants sought specific disclosure of documents relating to the location of the defendant
business’s “central administration” to assist in its jurisdictional basis for the claim. In ordering disclosure, the
U.K. High Court concluded that without disclosure of documents, there was a “very great risk that the
claimants will be contesting jurisdiction at an unfair disadvantage.”’3#

Because the decision on ordering disclosure is made by the court on the basis of the claimant’s requests, there
are two potential risks: that the claimant will not ask for some relevant documents as they are unaware that
they exist; and that the court may exercise its discretion not to order disclosure. Also, if the business’s
documents came into the possession of the claimant by illegal or unauthorized means, there may be an issue
as to whether the documents will be admitted as evidence by the court.?*
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iii. Switzerland

Switzerland does not have a procedure for disclosure of documents. As a result, the claimants will be at a
disadvantage, because the elements that would allow them to prove the alleged human rights violations will
generally be in the hands of the defendant. In principle, the court can remedy this imbalance, if it decides to
order a party to produce certain documents or other evidence. However, the changes introduced by the
unified Swiss Code of Civil Procedure in January 2011 have erected new barriers to that possibility, by (i)
allowing a defending party, in a civil suit, to refuse to collaborate in the gathering of evidence, and (i) by
relying on a broad understanding of which confidentiality requirements may be invoked in this regard by the
party refusing to provide certain documents.?* It is sufficient, to justify such a refusal to cooperate, that the
party concerned put forward plausible reasons why their interest in preserving confidentiality trumps the
interest in the establishment of truth.350

ISSUE 8: THE COST OF BRINGING TRANSNATIONAL LITIGATION

Transnational litigation is incredibly costly. This is because of the costs associated with gathering evidence in
a foreign State to support a claim, the cost of legal and technical experts, and the sheer fact that these cases
can take upwards of a decade to litigate. For human rights victims, who may be without many financial
resources, the cost of litigation can preclude access to a judicial remedy.?5! This section explores practical and
substantive difficulties that victims face in bringing human rights claims against businesses in home States. It
discusses recent legal developments in the jurisdictions examined that have made judicial remedies
increasingly economically inaccessible. These developments include restricted availability of legal aid, how
legal fees are awarded, compensation rules, third-party complaints brought by parties on behalf of victims and

collective action challenges.

Legal Aid
A. UNITED STATES

Plaintiffs who bring civil cases in U.S. courts, whether federal or state, are not entitled to direct legal aid.
Courts will, however, usually waive any filing fee associated with commencing litigation for those plaintiffs
who can establish, through affidavit, that they lack the financial resources to cover the fee. This includes

plaintiffs who are non-citizens.?>?

Claims brought under the ATS or the TVPA do not provide for lawyers’ fees or costs to the prevailing party;
neither do claims brought under state common law. Both federal and state courts and state bar association
rules allow lawyers to be compensated on a contingency basis, which means that plaintiffs do not have to pay
lawyers’ fees. Rather, lawyers will recover a certain percentage of any settlement or award of fees. This has
resulted in lawyers taking a few cases, but overall, these cases are seen as so risky and unlikely to result in any
award of fees or costs that it is difficult to get lawyers to take them. Most human rights cases in the United
States are taken pro bono, either by NGOs, pro bono lawyers, or legal clinics, which do not charge the client
legal fees. Given this lack of fees, the fact that the costs in these cases tend to be expensive, and that the cases
can often take years to litigate, the task of finding representation in these cases can be a barrier to effective
remedy.
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Retaliatory litigation, including claims for damages for reputational losses

Some victims, NGOs, and plaintiffs’ lawyers have faced claims by businesses, seemingly in retaliation for
bringing a human rights case against the business. These lawsuits create a barrier for future litigation in that
they may intimidate the parties. In addition, tremendous time and financial resources are needed to defend

against these attacks.

Although most U.S. practitioners bringing human rights claims do not consider retaliatory lawsuits by
businesses or business executives for reputational losses—called Strategic Lawsuits Against Public
Participation, or SLAPP suits®3 —a serious threat as of yet, a troubling trend is developing. For example, in
the Chevron case involving Texaco’s extraction efforts in Ecuador, discussed above, Chevron sued the
plaintiffs for fraud and the lawyer under the Racketeer Influenced Corrupt Organization (RICO) Act for
conspiracy in U.S. federal court in February 2011.3% The lawsuit alleges that the plaintiffs’ lawyers and
representatives have conspired to extort up to $113 billion from Chevron through the Ecuadorian legal
proceedings. The allegations involve influence over an expert in the case and the lawyer’s role in the expert’s
report. Whether the claims about the lawyer are true or not, the suit against the plaintiffs themselves appears

retaliatory.

Chevron also sued another of the plaintiffs’ lawyers in federal court in California for malicious prosecution.’s
The U.S. District Court of San Francisco applied California’s anti-SLAPP statute.?® Though Chevron’s
malicious prosecution claim was ultimately denied, it had successfully forced the lawyer, a solo practitioner, to

expend a great amount of time and expense for his defense.

In yet another case, the defendant in Baloco v. Drummond> and Giraldo v. Drummond Co., Inc.5 long-standing
human rights cases’ involving allegations that the business had made payments to the paramilitary group
United Self-Defense Forces of Colombia (known by its Spanish actonym AUC) to kill labor leaders, has sued
plaintiff’s lawyer for defamation®® and sent him burdensome discovery requests.’! The state in which he is
being sued, Alabama, does not have an anti-SLAPP statute. The case is currently being litigated.

Many states have anti-SLAPP statutes, allowing the party or lawyer being sued to request the court to dismiss
the case promptly in order to avoid the burden and costs of litigation and to recover fees. However, there is
currently no federal anti-SLAPP statute. Federal courts are divided as to whether state anti-SLAPP statutes
apply to state claims being litigated a in federal court sitting in diversity, ze., where the federal court has
jurisdiction because the parties are not from the same state. The First, Fifth, and Ninth Circuits have found
they must enforce state anti-SLAPP statutes in federal court diversity cases, overturning their respective
district courts.’2 However, a federal district court in the District of Columbia has cast doubt on whether the
D.C. anti-SLAPP statute applies in federal diversity cases, implicitly holding that it does not.’? Similarly, a
federal district court in Illinois recently held that a Washington state anti-SLAPP statute would not be
applicable in its diversity case because it found that the statute conflicted with the Federal Rules of Civil
Procedure.’* A Massachusetts federal district judge recently made the same finding.’® Thus, there is no
guarantee that state anti-SLAPP statutes will provide safety to plaintiffs and plaintiffs’ lawyers in human rights
cases, most of which end up in federal court due to diversity jurisdiction.
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B. EUROPEAN STATES

In the European Union, a 2003 Directive3® secks to promote the application of legal aid in cross-border
disputes for persons who lack sufficient resources where aid is necessary to secure effective access to justice.
The directive is premised on the idea, expressed in the 6th Recital of its Preamble, that “Neither the lack of
resources of a litigant, whether acting as claimant or as defendant, nor the difficulties flowing from a dispute’s
cross-border dimension should be allowed to hamper effective access to justice.”’37 The Directive defines that
an appropriate level of legal aid should guarantee: (a) pre-litigation advice with a view to reaching a settlement
prior to bringing legal proceedings; (b) legal assistance and representation in court, and exemption from, or
assistance with, the cost of proceedings of the recipient, including the costs directly related to the cross-
border nature of the dispute;**® and (c) the fees to persons mandated by the court to perform acts during the
proceedings. Moreover, in Member States in which a losing party is liable for the costs of the opposing party,
if the recipient loses the case, the legal aid provided shall cover (d) the costs incurred by the opposing party, if
such costs would have been covered by legal aid had the recipient been domiciled or habitually resident in the

Member State in which the court is sitting.?

However, the Directive aims at facilitating access to justice in cross-border disputes within the European
Union, as a means to promote the achievement of the internal market.3”0 It is limited to cross-border disputes
within the European Union and is therefore not applicable where the claim is against a parent business
domiciled within the European Union and the harm was caused outside the European Union. It also only
benefits nationals who are domiciled or habitually resident in the territory of a Member State and third-State
nationals who habitually and lawfully reside in a Member State, and so would not assist victims who are

resident outside the European Union.?7!

Nevertheless, it could be argued that the Directive may be relevant to transnational litigation against
businesses domiciled in the European Union. First, a difference in treatment in access to legal aid based solely
on the criterion of residency may be increasingly treated as subject to appeal. Second, the principles set out in
the Directive may be seen as implementing, within its specific scope of application, the fundamental right to
access to justice.’”? It may be argued that the claimants under the Brussels I Regulation, because they invoke a
right to access to justice on the basis of provisions of EU law, should have ¢ffective access to justice, and

therefore should not face disproportionate financial obstacles.

Aside from the legal rules surrounding legal aid, there are also practical challenges stemming from the high
cost of legal proceedings in many EU Member States.

Judicial Review in the Context of the Environment

Article 9 of the Convention on Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters (the Aarhus Convention)’” provides that the procedures established to
allow judicial review of the decisions affecting the environment “shall provide adequate and effective
remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not probibitively expensive,”
and that “[ijn order to further the effectiveness of the provisions of this article, each Party shall . . . consider the
establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice.”’™

In the case of Edwards, the Court of Justice of the European Union noted that:
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the requirement that the cost should be ‘not prohibitively expensive’ pertains . . . to the observance
of the right to an effective remedy enshrined in Article 47 of the Charter of Fundamental Rights of
the European Union, and to the principle of effectiveness, in accordance with which detailed
procedural rules governing actions for safeguarding an individual’s rights under European Union
law must not make it in practice impossible or excessively difficult to exercise rights conferred by
European Union law.37>

2 <

It follows that a requirement that judicial proceedings should not be “prohibitively expensive” “means that
the persons covered by those provisions should not be prevented from seeking, or pursuing a claim for, a
review by the courts that falls within the scope of those articles by reason of the financial burden that might
arise as a result.”¥’¢ The national courts must ensure that “the cost of proceedings . . . neither exceed the

financial resources of the person concerned nor appear, in any event, to be objectively unreasonable.”377

i. France

In France, Article 3 of the Code de Procédure Civile provides that legal aid may be obtained by French and
EU nationals, as well as by third State nationals who reside habitually and regulatly in France; other third
State nationals can only be granted legal aid in exceptional circumstances.’” However, legal aid is granted
without condition to third State nationals when they are parties to criminal proceedings. This includes cases

where they are victims and seeck compensation for the damage caused by the allegedly criminal conduct.3”
ii. Germany

Contingency fees were introduced in Germany six years ago as an exception to a general rule prohibiting such
agreements between clients and lawyers.?? The new provision requires that the client be able to have a
contingency fee agreement if, without having such agreement, the client would not be able to enforce or
defend his rights in a proper manner for personal financial reasons.

iii. The Netherlands

In the Netherlands, legal aid is normally only granted for cases involving legal interests situated in the Dutch
legal sphere.?®! Yet, it is not impossible for foreign plaintiffs to acquire legal aid, as illustrated by the fact that
the Nigerian farmers in the Dutch Shell case?®? successfully applied for legal aid. In 2011, a proposal made by
the Dutch Parliament to establish a legal fund especially aimed at providing legal aid to plaintiffs from
developing States was rejected.’® The government indicated that this type of civil claim should not be treated
differently when it comes to legal aid than other types of civil claims, and therefore there was no need for
alternatives in this respect.38+

Costs are particularly high in the Netherlands,’> where legal representation is mandatory in civil liability
cases,’¢ although this is counterbalanced somewhat by the fact that proceedings in the Netherlands are
relatively short.387 Also, contingency in form of the fees that are only granted in the case of a victory are not
allowed as such.’® However, the client and lawyer may negotiate a premium for success in addition to
another method of compensation such as a flat fee or hourly rate.
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iv. United Kingdom

The earliest cases filed against businesses domiciled in the United Kingdom for human rights violations
committed overseas were funded by legal aid. This meant that there was government funding where the
claimants had a good case but insufficient funds of their own. This government funding paid the legal fees at
a fixed rate. This provision has since been limited greatly due to deliberate government policies to reduce
legal aid funding generally in the United Kingdom, which makes it very difficult to obtain it for these types of

cases.389

Most U.K. lawyers involved in these cases do so on a “no win no fee” basis, with an uplift of fees if they do
win, as is allowed under UK. legislation (though see the discussion below on the changes to the UK.
legislation in this regard).’®® Those legal costs are payable by the defendant if they lose, as a separate cost to
the claimant’s compensation.®! This is also relevant in any settlement, as the Trafigura settlement involved
“an insurance premium of nearly £10 million and legal fees costing tens of millions [whereas] . . . the U.S.
lawyers’ contingency fees were subtracted from the $30 million headline figure in the Unocal settlement.”39?

v. Switzerland

Legal aid in Switzerland can be granted to foreigners and to individuals who do not reside in Switzerland;>%3
however, it is only granted for fees associated with the legal proceeding in Switzerland, and is not available for
all costs associated with the litigation. As complex extraterritorial cases typically involve substantially higher
costs related to investigation and organizational work, this makes it difficult for victims with few resources to
proceed without the assistance of legal aid. To receive legal aid, two conditions must be met. First, the
claimant must show that they have a fair chance to win the case, which is difficult to achieve in cases alleging
human rights abuses committed by a business abroad. 1f authorities believe the chances of winning the case
are low, they can refuse legal aid. Second, the claimant has to prove that if he pays for the costs of the
proceeding he would not be able to provide for his or his family’s basic needs. In cases where victims live
abroad or in developing States, the cost of basic needs is calculated according to the victim’s State.3

In the recent Nes#é case, the family of the Colombian victim did not receive legal aid because the Swiss
authorities believed the family had enough money to live in Colombia and still pay the costs of the legal

proceeding.?%

Loser Pays Provisions

A. UNITED STATES

In the United States, the general rule is that each side in litigation pays its own lawyers’ fees. Some statutes do
allow prevailing parties to recover their fees, but the ATS and TVPA do not. There are exceptions to this
general rule; the most notable is that if a judge determines a party acts in bad faith, the judge can order that
the party pays the costs, including lawyers’ fees pursuant to Federal Rule of Civil Procedure 54(d). Such an
award, however, is in the court’s discretion. Most plaintiffs in human rights litigation have very few, if any,
financial resources, and thus, the court usually does not award such costs against them, nor does it appear
that defendants typically seek such costs. In A/ Shimari v. CACL however, the defendant submitted a bill of
costs, asking the court to order the plaintiffs to pay them. The court agreed it should award costs, ordering

51



the four Iraqi plaintiffs, of little resources, to pay $14,000 to the business.?” State rules of procedure on this
issue typically mirror the federal rule.

B. CANADA

In Canada, each province has a “loser pays” system, where the loser in litigation typically has to pay the
prevailing patty’s costs, including lawyers’ fees, although it is often on a partial scale. This is a continuing
obligation throughout the case, so that if one brings a motion and loses, the losing party has to pay costs. If
the losing party does not pay the costs, the case can be dismissed at that stage. In Canada, there is no
restriction on lawyers or NGOs paying costs (although, like in the United States, clients remain ultimately
responsible), so if a lawyer or NGO wants a case to go forward, they can pay the costs. But similarly, one
must have a law firm or NGO that has the money to be able to pay the costs of litigation in the event of a
loss. Moreover, foreign plaintiffs can be required to post a “security for costs” that will go towards
defendants’ costs of the defendants prevail. In determining the security, the court can take into account the
financial resources of the plaintiff.

Many of those involved in Canadian litigation report that the loser pays system this has been a barrier to some
cases being taken or appealed. Of course, if plaintiffs win their motions, they can recover costs. But with the
added financial risk, and the fact that these cases have not yet had much success, the loser pays system likely
inhibits human rights litigation. It should be noted that, at least in British Columbia, plaintiffs can apply for a
no-costs ruling in public interest litigation, and it appears that this practice, and its likely success, may be
increasing in Canada.’*® In addition, class action litigation in Quebec allows some class actions to apply for
and receive funding to prosecute the class action.’®

C. EUROPEAN STATES

In many EU Member States, the party that loses will have to pay the costs of the other party, and this may
include the lawyers’ fees.* This may constitute a serious obstacle for plaintiffs from developing States.
However, it is not unusual for courts to waive the rule, and to decide that the parties carry their own costs.
Human rights NGOs, having relied on courts to denounce instances of violations have often bitterly
complained that the rules concerning compensation to the defendant if they lose the case are sometimes
applied so as to create a chilling effect on the filing of complaints. In the Alstom-1"eolia case, where NGOs
were alleging the complicity of the businesses in violations of international humanitarian law by Israel
operating in the Occupied Palestinian Territories, the French courts imposed the payment of a sum of
€90,000 on the plaintiffs, although the relevant rules of the French civil code would have allowed them to
take into account the specific situation of the plaintiffs.40!

i. United Kingdom

The general position in U.K. litigation is that the unsuccessful party to the litigation has to pay the successful
party’s costs, which include lawyers’ fees. However, the barrier to actions in the United Kingdom in terms of
recovery of costs has increased significantly with the passing of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012 (LASPO), effective from April 2013.402 Legal fees for a successful claimant will now have
to be paid out of the claimant’s compensation damages and cannot exceed twenty-five percent of the
damages.4?3 It is proposed that legal costs should not generally exceed damages, which may not be the reality
in these factually and forensically intensive cases from distant locations. In addition, due to the Rome II
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Regulation, damages will be assessed in accordance with the law and procedure of the State where the harm

occurred,** which may be considerably lower, not least due to the economy in that other State.

This change increased the barriers for these types of cases. After all, one reason a legal case is brought against
a parent company is that the laws and practices (and rule of law) in the State where the violations of human
rights occurred may not be in place or operating in any effective or fair manner. Thus any decisions on

damages for these cases are likely to be absent, untested or even subject to political and other pressure.

The changes brought about by LASPO prompted former Special Representative John Ruggie to write to the
U.K. Justice Minister raising his concerns about “disincentives” being introduced, on the basis that they may

have a potential impact:

on the position of legitimate claimants in civil actions . . . particularly in cases involving large
multinational enterprises . . . [and the reforms constitute an] effective barrier to legitimate business-
related human rights claims being brought before [U.K.] courts in situations where alternative

sources of remedy are unavailable.#0
ii. Switzerland

If the victim is successful in the claim in Switzerland, the defending party may be required to cover part of the
costs of litigation, including lawyers’ fees. However, this would rarely cover the totality of such costs and fees.
The opposite is also true, as if the claim is considered ill-founded and fails, the defendant may request that the
losing party cover the costs. This includes lawyers’ fees, and because the amounts can be significant, this has a
clear chilling effect on the willingness of the potential plaintiff to bring a claim forward.

Business/Internal Grievance Mechanisms

At least one business based in Canada, Barrick Gold Corporation, has instituted a grievance procedure
process to compensate victims of alleged human rights abuses at its Porgera Gold Mine in Papa New Guinea
(PNG). Located in the State’s remote highlands, Porgera is one of the largest gold mines in the world. It has
faced constant criticism, however, regarding its adverse social and environmental impacts.*® In particular,
Barrick Gold has faced allegations of vicarious responsibility for widespread violence against native women
by employees of its Porgera operation. A report by Human Rights Watch documents numerous incidents of
gang rape by mine security personnel and considers that “these incidents represent a broader pattern of

abuse.””407

After years of denying allegations of rape, beatings and killings, in 2010 Barrick began engaging in substantive
dialogue with Human Rights Watch and acknowledged that there had been allegations made against members
of the Porgera Joint Venture.48 In 2012, Barrick Gold began to implement a non-judicial remedy procedure
for victims of Porgera-related abuses in PNG.4® Called “Olgeta Meri Igat Raits” or “All Women Have
Rights,” the framework includes an individual non-judicial claims process as well as a number of community
projects Barrick says is designed to support victims and increase awareness of violence against women in the

region.*10
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Some members of the international community have raised concerns about the framework. In particular,
MiningWatch Canada has criticized a provision that requires any woman accepting an individual benefit

package to sign a legal waiver that bars initiation of legal proceedings.*!!

On 7 June 2013, Barrick released a summary of changes to the Porgera remedy framework based on feedback
and criticism from external stakeholders.#12 Changes include an amended legal waiver that specifies that the
settlement agreement does not preclude further criminal charges and “cover(s|] only instances where a
claimant may seek a double recovery from the company for the same injury.”#> Notwithstanding these
changes, MiningWatch Canada and others continue to speak out against the legal waiver, arguing that there
should be no conditionality attached to the mining business’s remedy and that the waiver sets a dangerous

precedent for other businesses that have committed human rights abuses abroad.4!4

Companies like Barrick that institute non-judicial grievance mechanisms that include waivers likely do so to
limit liability in the judicial system and prevent further recovery. It is possible, even likely, that these business-
sponsored grievance mechanisms will become a trend in the future, especially given that the UNGPs
specifically provide for the establishment of non-judicial grievance mechanisms, including non-State
mechanisms.*> These mechanisms, although they have great potential in securing remedies for victims,
especially those that cannot realistically file suit in their own State or in a business’s home State, should be
viewed with caution as a substitute for access to a judicial remedy. They are non-judicial mechanisms and, as
such, they have the potential to inhibit and even prevent access to judicial remedies. In addition, they may not
have an impartial arbitrator, may lack fair trial protections, may lack evidentiary rules designed to ensure
fairness, may result in individuals “waiving” their rights to protections and remedies without true informed
consent or understanding, and may leave victims without a remedy to which they are entitled. This is not to
say that all non-judicial mechanisms will pose obstacles to access to judicial remedy; it is rather to highlight
the fact that privately-driven mechanisms do not have the same safeguards as those built into developed
judicial systems and therefore might not provide the same access to effective remedy. Any such grievance
procedures, or settlements that are reached through them without judicial-like safeguards and remedies,
should not limit individuals’ rights to achieve effective remedy through the judicial process.

The Guiding Principles provide further guidance to ensure access to an effective remedy. The commentary to
Guiding Principle 29 explicitly states that victims should not be required to exhaust such grievance
mechanisms before bringing a judicial claim; that such mechanisms should not preclude access to judicial
grievance mechanisms; and that any non-judicial mechanism should comply with the requirements set forth
in Guiding Principle 31.416 Principle 31 provides that non-judicial grievance mechanisms, both State-based
and non-State-based, should present a number of characteristics in order to provide an effective contribution
to improving accountability, particulatly in the context of the activities of businesses that have an impact on
the enjoyment of human rights. These characteristics are that the grievance mechanisms should be legitimate,
accessible, predictable, equitable, transparent, rights-compatible, the source of continuous learning, and based
on engagement and dialogue.*'” Any mechanism that does not fully satisfy these criteria is not complaint with
the UNGPs and “|p]ootly designed or implemented grievance mechanisms can risk compounding a sense of
grievance amongst affected stakeholders by heightening their sense of disempowerment and disrespect by the
process.”418

The Office of the High Commission for Human Rights (OHCHR) issued an opinion in July 2013 regarding
Barrick’s grievance procedure, in light of the UNGPs.#1? With regard to the waiver, the OHCHR states:
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The presumption should be that as far as possible, no waiver should be imposed on any claims
settled through a non-judicial grievance mechanism . . . nonetheless and as there is no prohibition
per se on legal waivers in current international standards and practice, situations may arise where
business enterprises wish to ensure that, for reasons of predictability and finality, a legal waiver be
required from claimants at the end of a remediation process. In such instances, the legal waiver
should be as narrowly construed as possible, and preserve the right of claimants to seek judicial
recourse for any criminal claims.*20

The OHCHR also emphasized that any grievance procedure must comply with the UNGPs, including
Principle 31.

The OHCHR’s statement regarding the limitation of waivers mentions criminal claims only. However, the
language in the commentary of Principle 29 that such mechanisms should not preclude access to judicial

mechanisms does not distinguish between civil and criminal mechanisms.

It is still too early to tell whether grievance mechanisms, even those that arguably meet the criteria of the
UNGPs, will provide adequate and effective remedies to victims of human rights abuses. For all the reasons
desctibed above, such mechanisms should be viewed with caution.

Legal Standing by Third Parties to Bring Claims

A. UNITED STATES

Nearly all cases in the United States are brought by either individual victims or by multiple victims who have
“standing” to bring the case.*?! Organizational standing, a type of third party standing, is permitted in the
following circumstances: (1) where members of an organization would otherwise have standing to sue in their
own right; (2) the interests the organization seeks to protect are germane to the organization’s purpose; and
(3) neither the claim asserted, nor the relief requested, requires the participation of individual members in the
lawsuit.#2?

Litigants interested in the outcome of a case that have not otherwise been injured by the actions of the
defendant are not allowed in U.S. courts on behalf of third parties.*®> However, the courts have allowed
litigants standing to bring actions on behalf of others where (1) the litigant has suffered an “injury in fact,”
thus giving her a “sufficiently concrete interest” in the outcome of the issue in dispute; (2) the litigant has a
close relation to the third party; and (3) and there must exist some hindrance to the third patty’s ability to
protect her own interests.*>*

Practitioners did not identify the lack of third party standing as a barrier in human rights litigation in the
United States,*?> given that there do not appear many hindrances to foreign plaintiffs bringing claims in U.S.
courts. However, there have been a few attempts to bring cases under the ATS on behalf of others, all of
which have been dismissed.*2¢
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B. EUROPEAN STATES

It is increasingly recognized before the domestic courts of the EU Member States that associations may file
claims for damages, and criminal complaints based on the statutory interest that they represent, or in other
terms, on the purpose for which they have been established.

i. France

The French Court of Cassation considered in 2008 that an association defending the rights of certain patients
with disabilities could file a claim against the institution alleged to have ill-treated such patients, and be
awarded damages on that basis.*?7

ii. The Netherlands

In the Netherlands, it is accepted that an association with full legal capacity may file a civil claim aimed at
protecting the analogous interests of other persons.*?8 The formal requirements under Dutch law for filing
such a case are that the association employs actual activities connected to the case and the case fits within its
statutory objective. It should be noted that it is only possible to bring a claim for declaratory and/or
injunctive relief but not for monetary compensation. Moreover, such a claim may only be filed after the
association has attempted to resolve the matter through consultation.*??

Four Nigerian Farmers v. Royal Dutch Shell

In the Dutch Shell case,*" the District Court upheld its 2010 interlocutory judgment regarding the admissibility
of the claims of Friends of the Earth Netherlands (Milieudefensie). The court held that the NGO may bring a
claim pertaining to interests that lie outside the Dutch legal sphere altogether.*! The NGO met the formal
requirements that it employs actual activities connected to the case (campaigns aimed at stopping
environmental pollution due to oil production in Nigeria) and that the case fits within its statutory objective
(global environmental protection).*? According to the court, the claims clearly exceeded the individual
interest of the plaintiffs because measures that might be ordered by the court would not only benefit the
claimants but also the others members of the community, and the environment in the vicinity of the villages.
Morteover, the court noted that because many people may be involved, litigating in the name of interested
parties may be problematic; hence the opportunity for the NGO to start a public interest case.*3 It follows
from this judgment that the Dutch legal system does not pose major obstacles for organizations seeking to

bring representative actions on behalf of the human rights of people or the local environment elsewhere.

For more abont this case, please refer to the full case study, which is located in the Appendix.

iii. United Kingdom

There is no public interest litigation in the United Kingdom for these types of claims, and the lack of public
interest litigation has normally not been an obstacle to access to justice.*** Nonetheless, as discussed in
relation to the cost concerns stemming from recent changes in U.K. law, public interest litigation could be a
useful approach to these types of cases going forward, both as a mechanism to raise funds for cases and as a
means of advocating for vulnerable groups or individuals.
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Collective Redress and Class Action Mechanisms
A. UNITED STATES

Proceeding as a class action—where an entire class of victims is represented by a representative or
representatives—in a human rights case has some advantages, notably that a positive outcome in the case can
result in a remedy for numerous victims without the need for their involvement in the case and in a relatively
efficient manner. Another advantage is that, unlike other types of litigation where lawyers are typically not
allowed to pay the expenses, repayment of expenses can be contingent on the outcome of the litigation.*3> In
such cases, the law firm remains responsible for the costs. This can allow a group of victims to pursue a case
without the need to worry about costs. This method of proceeding also helps protect plaintiffs from
intimidation and threats. A few ATS cases have been certified as class actions.*3

However, class action litigation in the United States has become more difficult after the 2011 Supreme Court
decision in Wal-Mart v. Dukes*” The case involved 1.5 million women suing Wal-Mart for gender
discrimination, relying primarily on statistical information rather than on proof of a general policy of
discrimination.*?® Class certification is complex, but among other things, requires common questions of law
or fact, and that claims of the representatives are typical of the claims of the entire class.*® In Wal-Mart, the
Court found that for each putative class member, different reasons might exist as to why she was terminated,
even if they were discriminatory.** Thus, because of the potential variability in each plaintiff’s situation, the
plaintiffs did not have enough in common to constitute a class.*! The Court appeared to require a higher bar
for establishing commonality; basically holding that the only way to do so was to prove the existence of a
general policy treating a group of people the same way, and that where there may be differences in the way
individuals are treated, a class action cannot survive. In the context of many cases, including human rights

abuses, where circumstances among victims can differ, this poses significant challenges.

Practitioners report that they are not even considering the possibility of proceeding as class actions anymore
under the belief it is not possible or feasible after Wal-Mart.#4? Although individual cases and cases involving
multiple plaintiffs can still proceed, of course, limiting class actions will affect the ability of large numbers of
victims in certain, appropriate cases to obtain a remedy in a manner that class actions can make more
efficient. However, given the complexity of class action litigation generally, including the difficulty associated
with notification of potential class members that is required,*’ not many ATS cases proceeded as class
actions prior to Wa/-Mart. Thus, although this is now a barrier to some ATS cases that might have proceeded
as a class action, it is not a significant barrier to litigation.

B. EUROPEAN STATES

Though EU Member States have not adopted the class action mechanism as in the United States, some
analogous collective redress mechanisms have emerged in recent years. Collective redress is a “concept
encompassing any mechanism that may accomplish the cessation or prevention of unlawful business practices
which affect a multitude of claimants or the compensation for the harm caused by such practices.”** Class
action lawsuits can be seen as a subset of collective redress mechanisms,*> but the terminology of “class
actions” is not generally used in the European Union.**¢ Opportunities for collective redress in key European

jurisdictions are discussed below.
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i. France

In France, the “action en représentation conjointe,” or action in joint representation, was introduced in
1992447 This form of action allows a consumers’ organization, if mandated by at least two individual
consumers who have been aggrieved by the same conduct, to file a claim in their name, in effect endorsing
their claim as its own. It represents a joint exercise, through the consumers’ organization, of individual claims
against a single defendant#¥ A similar action can be brought by designated NGOs in the areas of
environment,* finance,*? and health,*! but these have met with very limited success due to their restrictive
conditions. For instance, the range of NGOs within these fields that have the legal capacity to bring cases is
very limited. Only those that have a special authorization from the State may do so.*>? Hence, the biggest and
most powerful NGOs have such legal standing. Second, the law also limits the outreach of those NGOs to all
victims as there is no right to advertise the action to generate clients, nor may they contact victims.*? They
only can act based on a victim’s written mandate to give them legal representation—similar to an “opt-in”
system.** As a consequence of this situation, it is difficult for NGOs to conduct outreach to
victims/customers, let alone serve as their representatives.

ii. Germany

In Germany, a claimant may under certain, strictly defined conditions, transfer the claim to another party for
that party to litigate before courts. This is known as the gewillkiirte Prozessstandschaft (“arranged standing”). The
conditions are that: (a) the claim must be one that is not strictly personal but transferrable; (b) the right-
holder must have given the plaintiff power to represent him or her; (c) the plaintiff must have his own legal
interest in winning the lawsuit; and (d) the “arranged standing” does not have a detrimental effect for the
defendant (for instance, if the claimant stepping forward, having been transferred the claim of other
claimants, is bankrupt, the defending party may not be able to recover the costs if the claim is rejected).45>

iii. The Netherlands

A settlement reached out of court in the Netherlands can be presented to the court to be declared binding on
all covered by it after the parties have agreed to the settlement.*¢ The settlement reached may be put before
the court by a representative organization and if declared binding all those that have obtained damages by the
harmful event and have been made aware of the settlement agreement are bound by it unless they have opted
out.¥” The mechanism is relatively new and it remains to be seen how it would function in the context of

transnational litigation.
iv. United Kingdom

The United Kingdom does not have a legislative procedure specifically allowing for collective redress or class
actions.*>® Thus the process to bring a collective action is determined by court procedural rules, for example,
the Civil Procedure Rules of England and Wales.#> There are two possible routes: the representative action*
and the Group Litigation Order (GLO).%! The former allows a representative to act where more than one
person has the same interest in a claim, and that representative represents parties not before the court, with
the court deciding if its orders operate to all claimants. A GLO is flexible and allows a court official, with the
senior judge’s approval, to decide if the management of the case would be assisted (and possibly cost
effective) where cases involving common legal or factual issues were brought together. “Lead cases” are then
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selected as the means by which to resolve common issues.*2 These group actions require commencement or
registration of claims by all members of the class initially and the lawyer who is representing the
representative (or “lead”) claimant must take instructions from all members of the group. Only those who
“opt-in” are bound by decisions made in respect of the group. While the operation of the GLO has enabled
some groups to bring claims in effect as a collective, there is considerable negotiation required between
lawyers of each party to the case for it to be effective as a collective action, and it remains in the discretion of
the court to allow it.463

v. Switzerland

There is no class action available in Switzerland, nor may NGOs file claims on the basis of the social purpose
for which they were established. However, Swiss law allows victims to cede their right to file civil claims to an
association, as was done by five Roma victims of deportation during the Second World War with the Gypsy
International Recognition and Compensation Action (GIRCA), to whom these individual victims ceded their
rights to seek reparation from the firm IBM for its alleged complicity in crimes against humanity committed
by the Nazis.*4

ISSUE 9: THE STRUCTURE OF THE CORPORATE GROUP

A classic obstacle in transnational litigation against businesses is that corporate groups are organized as a
network of distinct legal entities, with variable degrees of influence exercised by the parent company over its
subsidiaries (in the presence of an investment nexus), by one business on its business partner (in the presence
of a contractual nexus), within joint ventures and consortium, and by other corporate structures. Indeed, the
UNGPs recognized the diversity of corporate organization by referring to them as “business enterprises.”465

This section will describe the various approaches the jurisdictions studied have taken on this issue. It shall
identify (i) under which conditions the corporate veil may be lifted and (ii) under which conditions one
business may be held liable for the conduct of another with which it has a business relationship (of a

contractual nature).

The doctrine of limited liability holds that, in principle, the shareholders in a business may not be held liable
for the debts of that business beyond the level of their investment.#% It also holds that the legal personality of
one business is distinct from the legal personality of another business, even if the latter business is wholly
owned and controlled by the first business. The history behind this doctrine is well documented: the
protections exist so that investors can invest in businesses without fear of liability, encouraging economic
growth.#7 Such investor protections extend to parent companies that are the sole or major shareholder of
subsidiary companies.*® These limited liability protections protect parent companies from liability for torts,
including for human rights abuses engaged in by their subsidiaries abroad.

International law reinforces this distinction as the State where a business is incorporated is considered to
determine the “nationality” of the business. Accordingly, it has long been asserted that “[a] subsidiary is a
separate legal entity and therefore necessarily distinct from its parent . . . as a matter of international law,
parent and subsidiary are each subject to the exclusive jurisdiction of their respective [States].”4? This view is
largely based on the decision of the International Court of Justice in the Barcelona Traction Case"° However, in
that case, the Court did note:
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Forms of incorporation and their legal personality have sometimes not been employed for the sole
purposes they were originally intended to serve; sometimes the corporate entity has been unable to
protect the rights of those who entrusted their financial resources to it; thus inevitably there have
arisen dangers of abuse, as in the case of many other institutions of law. Here, then, as elsewhere,
the law, confronted with economic realities, has had to provide protective measures and remedies
in the interests of those within the corporate entity as well as of those outside who have dealings
with it: the law has recognized that the independent existence of the legal entity cannot be treated
as an absolute. It is in this context that the process of “lifting the corporate veil” or “disregarding
the legal entity” has been found justified and equitable in certain circumstances or for certain
purposes. The wealth of practice already accumulated on the subject in municipal law indicates that
the veil is lifted, for instance, to prevent the misuse of the privileges of legal personality, as in
certain cases of fraud or malfeasance, to protect third persons such as a creditor or purchaser, or to
prevent the evasion of legal requirements or of obligations . . . . In accordance with the principle
expounded above, the process of lifting the veil, being an exceptional one admitted by municipal
law in respect of an institution of its own making, is equally admissible to play a similar role in
international law.471

Indeed, there is now substantial State practice of extending national law to regulate the conduct of corporate
nationals operating extraterritorially through foreign subsidiaries, such as in areas of competition law,
shareholder and consumer protection, and tax law.#’2 In relation to bribery and corruption, States have
concluded treaties imposing obligations on them to regulate extraterritorial conduct of corporate nationals
and their subsidiaries.*”> However, this practice has not been extended to the protection of human rights in
relation to the activities of businesses operating (whether as themselves or by a subsidiary) outside the
territory or jurisdiction of the business’s home State. Thus this creates barriers to judicial remedies, which will
be considered here.

Direct Duty of Care by a Parent Company

A different avenue, separate from traditional corporate veil piercing, consists of abandoning the idea of
linking the behavior of the subsidiary to the parent altogether, and to focus instead on the direct liability of
the parent company arising from the failure to exercise due diligence in controlling the acts of its subsidiaries,
over which it may exercise control. The OECD Guidelines on Multinational Enterprises appear to follow this
approach, where they state that they “extend to enterprise groups, although boards of subsidiary enterprises
might have obligations under the law of their jurisdiction of incorporation. Compliance and control systems
should extend where possible to these subsidiaries.”#* This formulation amounts to imposing on a parent
company a duty to monitor the activities of the subsidiary, consistent with the emerging notion that parent
companies have a due diligence obligation to ensure that human rights are complied with within their sphere
of influence. This notion of corporate responsibility and due diligence is a central piece of the Guiding
Principles and involves a duty to identify, prevent, and mitigate human rights impacts that are directly linked
to businesses’ operations, products, or services by their business relationships, even if they have not
contributed to those impacts. The Guiding Principles are clear that they “apply to all States and to all business
enterprises, both transnational and others, regardless of their size, sector, location, ownership, and
structure.”#7>
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This approach creates an incentive for the parent company to ensure that its subsidiaties respect human
rights. In contrast, a doctrine requiring that claimants bring forward elements justifying the lifting of the
corporate veil creates an incentive for the parent company to remain at arm’s length from the activities of its
subsidiary, in order not to be held liable for its behavior.

A. UNITED STATES

One of the largest barriers to a judicial remedy victims face is the lack of liability on the part of the parent
company over which the home State has personal jurisdiction in relation to its subsidiary’s actions, due to
limited liability statutes. Incorporation law in the United States is governed by each of the separate states.

Plaintiffs can seek to overcome this limited liability by proving the active involvement of parent companies,
or can seck to “pierce” the corporate veil*’¢ and have the parent company be held liable by proving close
relationships between the parent and subsidiary (alter ego),*’” often times establishing similar boards of
directors, common policy makers, common policies, common decision-making and the like.#® Plaintiffs can
allege parent company liability under similar theories such as agency,*” the joint venture theory,*0 or
enterprise theory.*! Human rights practitioners have had some success in piercing the corporate veil and or
in overcoming limited liability of parent companies, but it has been limited.*2

Where the plaintiffs are not able to establish such direct participation, pierce the corporate veil, or otherwise
prove sufficient facts to hold the parent company liable, victims will often be without a remedy for human
rights abuses.

Corporate structure has implications for evidence in transnational human rights litigation as well. With regard
to discovery and obtaining documents necessary for litigation (discussed s#pra), the discovery process and
access to public documents have, for the most part provided sufficient information concerning the
relationships between parents and subsidiaries based in the United States.*> However, obstacles remain. For
example, parent companies over which the courts have jurisdiction may deny any involvement in subsidiaries’
actions, yet often will not produce information regarding the subsidiaties, including information regarding
their relationships to the subsidiaries.*$* Unless a plaintiff can establish both that the parent company has
information only it knows, and knows specifically what it is looking for, a court will typically refuse any
discovery order.

B. CANADA

The limited liability of the parent company is one of the largest barriers to victims seeking accountability in
Canada for human rights abuses abroad. In Canada, most litigation against the parent company is based on
the direct involvement in the acts or on “piercing the corporate veil.” To piece the corporate veil in Canada,
the plaintiff must show that the parent had complete control or domination over the subsidiary and that the
incorporation was done for improper purpose in order to hide the fraud, or where the plaintiffs can prove
that the subsidiary has acted as the authorized agent for the parent. Moreover, avoiding liability is not
considered an improper purpose. Thus, piercing the corporate veil is very difficult.

The issue of limited liability and piercing the corporate veil was recently discussed in Choc, et al v. HudBay
Minerals, Inc., a case alleging that the security personnel at HudBay Mineral’s former mining project in
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Guatemala engaged in numerous abuses including the killing of an outspoken critic, the shooting of another
man, and rape of numerous women during the security personnel’s, police’s, and military’s removal of them
from their ancestral village.*®> In that case, the court rejected HudBay Minerals’ argument that the case against
it should be dismissed due to the fact of its limited liability regarding its Guatemala subsidiary’s action.*3¢ The
court first found that the plaintiffs properly alleged that the subsidiary was acting as an authorized agent of
HudBay Minerals, and thus if plaintiffs can establish this at trial, it could pierce the corporate veil. The court
also found that the plaintiffs had alleged HudBay Mineral’s direct involvement in some of the wrongful
conduct, and thus, it could be liable for its own actions.*87

C. EUROPEAN STATES

The Brussels I and Rome II Regulations relate to the “domicile” of a business. This is specifically defined as

<

being the business’s “statutory seat,” “central administration,” or “principle place of business.”#8 This
extends the jurisdiction of a European Union Member State beyond simply incorporation of a business

within its State.

Whether or not the “corporate veil” can be lifted, and whether or not a parent company can be held liable for
the conduct of the subsidiaries that it controls or ought to control shall depend on the law applicable to the
case. But the principle of limited liability remains the dominant one, and under most legal systems, only
exceptionally will it be possible to lift the corporate veil. Consistent with this doctrine, the liability of the
parent company may not be engaged solely on the basis of the fact of the control its exercises on the
subsidiary, where the latter commits human rights violations or contributes to such violations. This may make
it difficult for victims of the conduct of the subsidiary to seek reparation by filing a claim against the parent
company.

i. France

The strict interpretation of the limited liability principle in cases concerning human rights violations abroad
has been reported as the most significant barrier to access to effective judicial remedy in France.
Nevertheless, it appears that self-imposed obligations by businesses, such as codes of conduct, may trigger
their legal liability. In the ERIKA case, French courts found Total SA criminally and civilly liable for the
consequences of the oil spill from the ERIKA oil tanker that split apart in 1999 off the coast of Brittany.
French judges justified the liability of the parent company partly on its voluntary practice of vetting oil
tankers contracted by its subsidiaries. 4%

ii. The Netherlands

The issue of limited liability is illustrated by the position adopted by the courts in the Netherlands after
several claims were brought against some businesses in the Shell group. The Court ultimately held that under
the applicable Nigerian tort law, parent companies have no obligation to prevent their subsidiaries from
inflicting damage on others through their business operations.#" Insofar as the claim against the parent
company is concerned, this case illustrates the obstacles that can result from the doctrine of limited liability,
combined with the legal organization of the corporate group into separate legal entities.

iii. United Kingdom
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As noted above, the “domicile” of a business is now the relevant test for being able to bring a claim against it.
The main issue in this area has become about control and about the duty of care of the parent company. A
claimant will aim to show control by the patent company of the subsidiary and/or a direct duty of care by the
parent company. This is usually because the parent company is domiciled in the United Kingdom while the
subsidiary company is not. Because of the complexity of the corporate group, it can be difficult to determine
that the parent company has a duty of care.

The identification of the relevant defendant business can be very difficult and complex.#! While in some
cases the sole defendant may be the parent company within the forum State, in other instances the defendants
may be the parent company in the forum State as well as a subsidiary company based in another State, or
there could be a number of subsidiaries or other businesses that are defendants. For example, in Guerrero .
Monterrico, the Peruvian mine-operating business was initially named as the second defendant. However, when
it became clear that the absence of a treaty between Peru and the United Kingdom made it difficult to
enforce any U.K. court decision, the Peruvian business was removed as a defendant.*?

After the proper parent company is identified, the court must to determine the duty of care of a parent
company. The U.K. Court of Appeal in Lubbe v. Cape set out this test:

Whether a parent corporation which is proved to exercise de facto control over the operations of a
(foreign) subsidiary and which knows, through its directors, that those operations involve risks to
the health of workers employed by the subsidiary and/or persons in the vicinity of its factory or
other business premises, owes a duty of care to those workers and/or other petrsons in relation to
the control which it exercises over and the advice which it gives to the subsidiary company?+3

The most recent U.K. decision on the duty of care issue is Chandler v. Cape ple,*** which was based on a claim
against a U.K. parent company for injury (asbestosis contracted as result of exposure to asbestos dust)
suffered by employees of a subsidiary company. While the issue was largely about U.K. businesses, the U.K.
Court of Appeal held that in appropriate circumstances, the law may impose on a parent company a duty of
care in relation to the health and safety of its subsidiary’s employees. The Court held that:

[I]f a parent company has responsibility towards the employees of a subsidiary there may not be an
exact correlation between the responsibilities of the two companies. The parent company is not
likely to accept responsibility towards its subsidiary’s employees in all respects but only for example
in relation to what might be called high-level advice or strategy.*>

The Court held that the following factors could give rise to such a duty:

[In] appropriate circumstances the law may impose on a parent company responsibility for the
health and safety of its subsidiary’s employees. Those circumstances include a situation where, as in
the present case, (1) the businesses of the parent and subsidiary are in a relevant respect the same;
(2) the parent has, or ought to have, superior knowledge on some relevant aspect of health and
safety in the particular industry; (3) the subsidiary’s system of work is unsafe as the parent company
knew, or ought to have known; and (4) the parent knew or ought to have foreseen that the
subsidiary or its employees would rely on its using that superior knowledge for the employees’
protection. For the purposes of (4) it is not necessary to show that the parent is in the practice of
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intervening in the health and safety policies of the subsidiary. The court will look at the relationship
between the companies more widely. The court may find that element (4) is established where the
evidence shows that the parent has a practice of intervening in the trading operations of the
subsidiary, for example production and funding issues.*%

In that case, the Court found that the parent company did have a duty of care.*” The Court

emphatically reject[ed] any suggestion that this court is in any way concerned with what is usually
referred to as piercing the corporate veil. A subsidiary and its company are separate entities. There
is no imposition or assumption of responsibility by reason only that a company is the parent
company of another company. The question is simply whether what the parent company did
amounted to taking on a direct duty to the subsidiary’s employees.*

This decision indicates that it is possible for a parent company to have a duty of care depending on the
particular facts. However, as Chandler was in relation to a U.K. subsidiary, it is uncertain if the courts will
apply these principles to actions that occurred extraterritorially.

iv. Switzerland

Swiss law recognizes the notion of a “group of companies” (“Konzern”), where different businesses (as
separate legal entities) are linked to one another by investment or contractual links, often under a single
direction.*” However, even in the presence of such a group of businesses, the conduct of subsidiaries cannot
be not imputed to the parent company.’® The conduct of the subsidiary may be imputed to the parent
company, however, if the parent company interferes in the conduct of its subsidiary, giving direct instructions
so as to become, in fact, an organ of the subsidiary. This requires that its interference is deep and direct
enough, going beyond a general influence on broad policy decisions, and going beyond the normal role of the
parent company, as a shareholder, in the decisions of the subsidiary.5!

In addition, Article 2 al. 2 of the Swiss Civil Code prohibits abuse of rights—where the corporate form is
abused, the principle of “transparence” or “looking through” (Durchgriffj will apply, and thus it will be
possible for the plaintiff to “lift the corporate veil” in order to reach the parent.’? However, the Federal
Tribunal imposed very strict conditions for this doctrine to be invoked.?® The practical possibilities of lifting
the corporate veil are therefore quite limited.

ISSUE 10: REMEDIES: REACH AND ENFORCEMENT

The victims of human rights violations by business wish to have appropriate reparation for the harm to them.
In almost all instances this has been through monetary compensation, where a claim is successful or settled.
Some courts have also provided injunctive relief. This section looks at the way that remedies, particularly
compensation to victims, has been approached in the jurisdictions considered.

A. UNITED STATES

U.S. courts typically award monetary compensatory damages (to compensate for the injury) in tort cases.
Punitive damages (damages meant to punish or deter behavior) are also available in ATS and TVPA cases,
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and in fact, in ATS cases that have resulted in a judgment, punitive damages were awarded.’* Courts also

have the power to issue injunctions to stop certain behavior.

B. EUROPEAN STATES

The Rome II Regulation requires that the type of remedies, including the character and amount of damages,
are to be determined on the basis of the law where the harm occurred.’%> The available remedies might not be
always appropriate, in particular where the maximum amount of compensation is too low to cover the costs
of the litigation. In the exceptional circumstances where the application of the law where the harm occurred
to determine the amount of damages would lead to denial of justice, the courts may apply Article 26 of the
Rome II Regulation, which allows them to refuse application of foreign law if it is manifestly incompatible
with the public policy of the forum.>% Simple inadequacy of remedy would likely not justify the use of this

exception.

In cases concerning environmental damage, Article 7 of Rome II Regulation enables the person seeking
compensation for damage to choose to base his claim on the law of the State in which the event giving rise to
the damage occurred.5%7 It this particular context, however, it remains unsettled whether such event might be,
for example, a decision adopted by the business’s management, or whether the courts would interpret this
provision as to cover only physical events, such as industrial accident, ship breakdown, etc.

In the rare occasions where the courts would apply the law of the forum State, European civil law States
enable plaintiffs to pursue compensatory damages and injunctions.” Compensatory damages, however,
might be disproportionate to real costs of the litigation. The combined effect of unavailability of punitive
damages and class actions and absence of effective public financing for this type of cases in European civil
law States make it financially unfeasible for victims of human rights violations to pursue such litigation. This
problem is further exacerbated by the lack of criminal prosecution of these extraterritorial cases, which might
otherwise provide an alternative for victims’ access to remedy.

i. United Kingdom

The U.K. courts usually award monetary compensatory damages in tort cases. Punitive damages are not
available in U.K. courts. As of 2012, four out of five of the business and human rights disputes cases litigated
in UK. courts have reached a final conclusion and resulted in payments to claimants, compared to two
default judgments and thirteen settlements from approximately 180 claims in the United States brought under
the ATS.5% Of the settlement figures that have been publically released, settlements from U.K. cases are more
favorable than in the United States, with the settlement in the U.S. Unoca/ case of $US30 million compared to
a settlement from the U.K case against Trafigura of £30 million as well as legal fees.>10

A range of procedural and other issues can occur during litigation, which can require courts to make other
orders. For example, the defendant business may seek to put its assets out of reach of the court.>!! In the lead
up to the Sithole v. Thor Chemicals case, it emerged from documents that Thot’s parent company had
undertaken a demerger which involved transfer of its subsidiaties (valued at £19.55 million) to a newly
formed business, Tato Holdings Limited.”!> Thor wrote to the U.K. Legal Services Commission, which was
funding the claimants’ representation, arguing that continued public funding of the case was futile in light of
the restructuring. Two weeks before the start of the three-month trial, an application to the court was made
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on behalf of the claimants for a declaration under Section 423 of the Companies Act 1986 that the
“predominant purpose” of the demerger was to defraud creditors, such as the claimants, and it was thus void.
Thor and its chairman disputed that this was the purpose, but the U.K. Court of Appeal held that in the
absence of information to the contrary, the inference that the demerger of Thor was connected with the
present claims was “irresistible.”’?!3 The Court ordered Thor to pay £400,000 into court within seven days and
to disclose documents concerning the demerger. The case was settled on the first day of trial.514

Guerrero v. Monterrico Metals plc

Aside from monetary damages, courts can order injunctions or equitable relief where necessary. For example,
in Guerrero v. Monterrico Metals ple,5'> Monterrico had decided to relocate its corporate headquarters to Hong
Kong and accordingly announced an intention to delist from the AIM London Stock Exchange.>'® Because
the relocation was for commercial reasons unconnected with the claims, there was no possibility of a Section
423 application.5'7 Therefore, the Monterrico claimants applied for, and succeeded in obtaining, a worldwide
freezing injunction over £5 million of the business’s assets from the U.K. High Court. An ancillary freezing
injunction in aid of the U.K. injunction was also obtained in the High Court of Hong Kong.5!® This enabled
the plaintiffs to proceed with their case and prevented their claims from becoming futile.

For more abont this case, please refer to the full case study, which is located in the Appendix.

IV. CONCLUSIONS

Access to a remedy for the violation of one’s human rights is a core requirement of human rights protection.
This is reinforced by the UNGPs, which identify access to a remedy as one of the three pillars of the
international business and human rights framework. A State’s duty to provide access to a judicial remedy for
victims of human rights abuses by businesses is a vital element of these Guiding Principles. To date, little has
been done by any jurisdiction to fulfill this obligation, and victims continue to face barriers that at times can

completely block their access to an effective remedy.

The mapping exercise presented in this Report was based on consultations with those in the field and our
research in relevant States. It demonstrates that States are generally not fulfilling their obligation to provide
access to effective judicial remedies to victims of human rights abuses by businesses that occur outside the
territory of the forum State. The Report identifies many barriers to judicial access that limit the ability of
victims of human rights abuses to have their claims against businesses heard by courts and obtain enforceable
remedies. Such barriers exist across all of the jurisdictions considered in this report (Canada, France,
Germany, the Netherlands, Switzerland, the United Kingdom, and the United States), despite differences in
legislation, the approaches of courts, human rights protections at the national level and legal traditions.

These barriers impact victims’ access to judicial remedies from the beginnings of the drafting of a claim, in
which identifying the business and the victims is crucial, to deciding whether to pursue a claim in a civil or a
criminal proceeding, to the nature of the claim itself (e.g., a tort action or a human rights petition). Indeed,
only the ATS currently enables a claim to be made in international human rights terms, which, with the
reduced access as a consequence of the Kiobel decision, means that many of the cases will be brought as
general tort claims that do not reflect the nature and realities of human rights abuses (such as torture,
extrajudicial killing, etc.). The barriers” impact extends throughout the court process, including in relation to
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substantive matters of jurisdiction, applicable law, and the duty of care of a parent company, to procedural
matters of standing, time limitations, and disclosure of documents. Even at the end of the judicial
proceedings, there remain barriers to obtaining effective reparation for the victims of the human rights abuse.
Throughout this process, there ate also bartiers restricting the activities and effectiveness of the claimants’
lawyers in terms of gathering of evidence, accessing information, obtaining legal fees, ensuring victims’
security, and limited resources. Above all, there is an evident disparity of resources between businesses and

victims that affects the capacity for equal access to justice within all the legal systems.

These barriers have been overcome in only some instances and, in those cases it has usually been as a result
of innovative approaches adopted by lawyers, the patience of victims, and a willingness to engage by
perceptive judges. To recognize and overcome these barriers also requires an understanding of a complex
combination of public international law, private international law, comparative law, and constitutional law, as
well as national and international human rights law. Even with international cooperation and highly-skilled

advocates, this is a very difficult task.

In order to ensure effective judicial remedy for victims of corporate related human rights abuse, there is a
range of actions States must take. This requires more—and more effective—regulation by States, both
through legislation and other processes, as well as clear policy decisions in support of access to effective

judicial remedy.

Required regulatory and legislative changes include the introduction of and amendment to legislation in these
States to enable access to judicial remedies for these types of cases. Legislation must apply to the
extraterritorial conduct by businesses and to the actions of their subsidiaries and other parts of their business
enterprises. There should be legislation and other regulation (including of court procedures) to enable victims
to have standing and bring collective actions, to extend statutes of limitations and to ensure that there are no
limitations for certain abuses of human rights, to enable quicker and easier disclosure of documents, and to
enable lawyers to have their legal fees reimbursed to reflect the difficulties associated with litigating these
cases. The general approach adopted by the European Union in terms of the Brussels I and Rome II
Regulations (with some suggested amendments) should be followed across all developed States, so that the
bartier of forum non conveniens is removed and there is clarity as to the applicable law. Courts should also be
prepared to consider issues relating to the duty of care of parent companies, without the blinkered obstacle of
the limited liability of businesses, as the reality today is that businesses act globally as business enterprises.
This concept is recognized in both UNGPs and the OECD Guidelines for Multinational Enterprises.

Above all, there must be consistency across all the States in their approach human rights violations by
business and their liability. This would prevent inconsistency between States and their courts, incompatibility
between systems and mechanisms, forum shopping by victims, and corporate decision-making to avoid
particular remedies. States must also make strong and consistent policy decisions to reassert that the human
rights of victims matter more in relation to corporate power than has been the case so far. Victims of human
rights abuses by business, wherever they occur, require full and effective access to judicial remedies. In order
to provide this, States should examine the barriers in their jurisdiction and consider the range of actions they

can take to alleviate them, including the recommendations suggested in this Report.
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V. RECOMMENDATIONS

A. SUMMARY OF RECOMMENDATIONS

In order to ensure effective remedy for victims of corporate related human rights abuse as is required under
the UNGPs and international law more generally, States must adopt a range of legislative and policy measures
to alleviate the barriers that these victims face. The following are the recommendations that the Authors
consider are necessary to overcome some of the most substantial of the bartiers that were found to exist in
the States reviewed.

Before moving to the specific recommendations relating to reviewed States, it should be noted that there are
many recommendations that are addressed below in terms of the unique nature of each of the jurisdictions
reviewed, but are common to all jurisdictions. These include revisions to the protections of limited liability of
parent companies for the illegal conduct of their subsidiaries, particularly by ensuring parent companies’
responsibilities under human rights due diligence; ensuring that forum States can hear claims arising from
illegal extraterritorial conduct; ensuring that the prosecution of such claims are economically feasible; and
ensuring appropriate criminal prosecution of a business’s extraterritorial criminal violations in a manner that
also allows for victim compensation.

1. Ensure that a parent company has a legal duty in regard to its subsidiaries for human
rights violations.

There are multiple obstacles to access to judicial remedy in the transnational context, which combine to make
access to justice for victims exceptionally difficult and frequently impossible. The complex corporate
structures that characterize the organization of modern business are at the heart of these obstacles. The twin
principles of separate legal personality and limited lability, together with limitations on extraterritorial
jurisdiction and evidentiary burden are major obstacles victims encounter. In the absence of legislation
clarifying standards for parent company liability, victims face an uphill struggle to assert that the parent
company of a multinational enterprise, domiciled in the forum State, bears responsibility for the harm carried
out by its subsidiary in the host State. At the same time, the subsidiary typically remains out of reach of its
home State courts’ jurisdiction, due both to the weak capacities of many judicial systems across the world
and, sometimes, to the protection of foreign investors’ rights.

The principle of limited liability and the separation of legal personalities within a business enterprise should
not constitute a barrier to engaging the parent company’s liability for the conduct of its subsidiary. To that
effect, the duty of the parent company to exercise due diligence by controlling the subsidiary to ensure it does
not engage in human rights violations, directly or indirectly, should be clearly affirmed. This should be seen as
part of the due diligence necessary to meet the corporate responsibility to respect human rights, as set out in
the UNGPs. The concept of corporate responsibility to respect human rights amounts to imposing on the
parent company a duty to monitor the activities of its subsidiaries, consistent with the requirement under the
UNGPs that businesses have in place a due diligence process to ensure that human rights are respected. This
also includes the responsibility that all businesses seek to prevent and mitigate, through use of their leverage,
all human rights violations by those with whom they have a business relationship. In contrast to the limited
liability approach, this incentivizes the parent company to ensure that its subsidiaries and business partners
comply with human rights.
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All home states of multinational enterprises should therefore make it clear that a business can be found civilly
liable for human rights violations, where it has not acted with due diligence to prevent such violations from
occurring. This duty could be extended to all subsidiaries and parts of the business enterprise which the
defendant business either controls or should have controlled.

2. Enable victims of business’ human rights violations to bring a case in the business’s
home State.

Dealing with extraterritorial human rights violations by businesses is an issue in all of the surveyed
jurisdictions. In the United States, the Supreme Court’s recent decision in Kiobel v. Royal Dutch Petroleum has
further confused matters. In Europe, in contrast, the Brussels I Regulation mandates the national courts of
the EU Member States to accept jurisdiction in civil liability cases filed against defendants domiciled in the
forum State. The situation in Switzerland is similar. However, the issue of courts’ jurisdiction over businesses
not domiciled in the European Union (such as foreign subsidiaries of European businesses), is not currently
addressed in Member State laws. National legal systems take a variety of approaches to this issue. Given such
divergence, minimum rules should be defined in this area. Actions by all these States, recommended in
further detail below, would ensure a greater degree of coherence across home States to enable victims of
violations that occurred outside the forum State to bring a case in these States. This would give stability and

certainty for business, governments and civil society.

3. Enact legislation to limit or remove financial barriers that prevent victims from bringing
and prosecuting a case.

A major barrier seen in every one of the surveyed jurisdictions is the costs and financial risks of litigation.
Business and human rights litigation in the transnational context is highly expensive. This situation is further
exacerbated by the inequality of the parties—while the plaintiffs usually belong to the most marginalized
groups, the defendants are usually very well resourced. Both in the United States and Europe (including in
Switzerland), as well as in Canada, the situation would be significantly improved by reforms to the collective
redress system and to liability for costs of proceedings incurred by both parties to a dispute to enable these
claims to be brought by lawyers in these States. In Europe, the situation would also be improved by reforms
to the legal aid system. The precise details of these reforms would depend on the different legislation and

legal traditions in each of the States concerned, and are discussed below.

4. Develop and enhance criminal laws to hold businesses accountable for their involvement
in extraterritorial human rights violations.

In every jurisdiction there is a potential to improve access to remedy through the mechanisms of criminal law.
The details of the recommendations for reform will differ depending on the situation in each jurisdiction.
Criminal prosecution of businesses for their involvement in crimes amounting to human rights violations is
possible and often appropriate. Yet currently it often remains a remote possibility. To address this, steps
should be taken to clarify standards of corporate liability in the criminal and extraterritorial contexts, to define
the mandate of public prosecutors to pursue such cases, and to make sufficient resources available to enable
them to do so. Any decision by public prosecutors not to take action should be amenable to judicial review at
the request of the victims.
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B. SPECIFIC RECOMMENDATIONS FOR EACH OF THE JURISDICTIONS REVIEWED

RECOMMENDATIONS FOR POLICY MAKERS IN THE UNITED STATES
Recommendations regarding ensuring a remedy for abuses that occur extraterritorially:
1. Amend the Alien Tort Statute to apply to extraterritorial conduct.

Amending the ATS to clarify that it pertains to conduct occurring abroad is the clearest way to move forward
in reducing the barrier Kiobe/ has erected. Although such legislation may be very challenging to achieve in the
current Congress, arguments for such legislative changes do exist.

For example, many policy makers who are sympathetic to corporate interests are also sympathetic to human
rights concerns, and understand that businesses can be run responsibly, with attention to respect for human
rights. There have been recent examples of pro-human rights legislation passing despite business opposition,
such as sections 1502 (conflict minerals) and 1504 (extractives industry transparency) of the Dodd-Frank Act.

Second, if Kiobel's touch and concern requirement results in U.S. businesses being the only feasible defendants
in ATS litigation, as opposed to other businesses over which U.S. courts have personal jurisdiction, an
argument then exists that the ATS should apply to extraterritorial conduct generally, so as to create a “level
playing field” for U.S. businesses among businesses doing work abroad.

Alternatively, amending the ATS itself or adding a note to the statute defining what sorts of activity “touches
and concerns” the United States could reduce the extraterritorial barrier erected by Kisbe/5 This would still
limit ATS litigation over events that occurred outside of the United States, but it would allow a broader
definition of “touch and concern” than has been applied in post-Kiobe! litigation before the District Coutts.
As a note of caution regarding this potential way forward, litigation is still taking place in the wake of Kiobel,
and litigators might be successful in arguing that cases which “touch and concern” the United States include
cases involving violations of international human rights law, especially where the defendant is a U.S. business,
or a business with significant activities within the United States. Thus, any recommendation concerning
amendments to the ATS that address what cases “touch and concern” the United States might be premature.
Any work on such amendments should be stayed until the outcome of litigation on this issue makes it more
clear how courts will interpret “touch and concern” in the context of ATS litigation.

2. Amend the Torture Victims Protection Act to apply to persons and expand the type of
claims allowed.

Amending the TVPA so that legal persons (including businesses) can be defendants, as opposed to
“individuals” would rectify many of the barriers regarding extraterritoriality. The TVPA is a specific cause of
action for extraterritorial human rights violations that Congress has enacted. This might be palatable to some
policy makers because there already exists an inherent limitation to TVPA claims, given that the TVPA
applies only to those “acting under actual or apparent authority, or color of law, of any foreign nation,” as
opposed to any business working abroad. Thus, even if such a change were made, only those businesses
which are actively working under authority of a foreign State and engaging in human rights violations while
doing so could be potential defendants. In addition, ideally, any such amendment should also clarify that legal
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persons can be defendants in such cases where they have conspired with, or aided and abetted, such actions
along with foreign governments. Finally, in order to rectify the limitation on human rights cases for
extraterritorial conduct post-Kivke/, any amendment expanding the TVPA to allow for legal persons to be
defendants should also include more types of violations than those currently allowed under the TVPA,
torture and extrajudicial killing. For example, the TVPA should be expanded to allow for violations such as
war crimes generally, forced disappearance, ethnic cleansing, and cruel, inhuman and degrading treatment.

A cautionary note: Regarding any new potential amendments, advocates must be careful to ensure that any
possible new legislation does not affect victims’ rights under other statutes. When the TVPA was enacted in
1991, its legislative history made clear that Congress did not intend the TVPA to supplant the ATS or the
claims brought thereunder, and that Congress believes it is appropriate for federal courts to adjudicate human
rights claims that occur abroad under the ATS. Any attempts to the amend the TVPA, or enact any new
legislation, should be sure to include appropriate legislative history indicating that such amendments are not
meant to limit rights under the ATS or other statutes.

3. Enact state laws criminalizing violations of international human rights law and providing
private rights of action for such violations.

Given that most corporate legal matters are addressed by the individual states, state legislatures should enact
or amend existing state statutes both to criminalize extraterritorial violations of international human rights law
by businesses, and provide for parallel private rights of action against such businesses for the violations. 520
States should also ensure that with the private rights of action, the choice of law—the applicable law—in
these cases should be customary international law for purposes of the underlying violation, and the law of the

forum state with regard to other matters.
4. Clarify choice of law.

As mentioned above, under most state and federal courts’ (in diversity of citizenship cases) choice of law
analysis, whether governed by statute or common law, courts apply the law of the state where the harm
occurred unless the forum state has a greater interest in determining a particular issue, or if it has a more
significant relationship to what occurred and to the parties. State courts should either clarify through
amending existing choice of law statutes or enact new choice of law statutes clarifying that where lawsuit
allege that businesses (over which the court has personal jurisdiction) have engaged in illegal conduct abroad,
the courts should apply the law of the state in which it is sitting (forum state) in the event that the plaintiffs
would not receive an adequate remedy if the law of the state where the harm occurred was applied. This
could be a stand-alone requirement, or legislation could clarify that such considerations should be taken into

account when the court is determining whether it has a “greater interest” in a particular issue.

5. Clarify that businesses are legal persons for purposes of international law.
Lawmakers, federal and state, should amend or enact legislation to clarify that businesses are legal persons for
purposes of international law, and that they can be held liable for violations of torts in violation of customary

international law.

6. Codify forum non conveniens to ensure courts do not improperly dismiss cases.
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Both federal and state lawmakers should codify the doctrine of forum non conveniens so that courts do not
impropetly dismiss such cases. Such efforts may take the form of drafting a model forum non conveniens statute
for adoption in various states and by the United States for cases heard in federal courts. Such a statute should
provide that a foreign plaintiff filing a case in U.S. or state courts for acts that occur abroad should create a
presumption that the foreign forum is not adequate. This is because most, if not all, plaintiffs would prefer to
file in the State where they are located or where the harm occurred, and the fact that they are bringing a case
in the forum State demonstrates that a remedy cannot be easily had, or had at all, in the host forum. To
overcome the presumption, the burden should be on the defendants to establish that that the foreign forum
is a better and more convenient alternative for the witnesses and the parties; that the public policy of the
United States can be achieved through filing in the foreign forum; that an adequate remedy, similar to what
the plaintiff could achieve in courts in the United States, is available and would be provide as promptly as
such would be provided in American courts; that the State’s judiciary is stable; that the defendant would agree
to personal and subject matter jurisdiction in the foreign forum,; that there are no rules which would prevent
the plaintiff from achieving a remedy; and that the State does not have “blocking statutes” which would
prohibit the plaintiff from re-filing in the foreign forum. Any such statute should also allow courts to set
conditions for dismissals on forum non conveniens grounds. Such statutes should also provide that any case
dismissed on forum non conveniens grounds be dismissed “without prejudice,” meaning that the case can be re-
filed in U.S. courts, and that the courts will entertain the case again if one of the conditions are not met.
Alternatively, the court could keep jurisdiction over the matter pending the litigation in the host forum.

7. Require or encourage businesses to obtain insurance to adequately cover their actions
abroad.

Businesses, especially transnational businesses, universally retain insurance to cover various liabilities of the
business. Such insurance often covers the costs of defense as well as any award of damages. Companies
routinely carry insurance for things such as environmental matters, labor and employment claims, and other
areas of negligence, although most insurance excludes intentional misconduct. Although understanding the
complexities of such insurance is outside the scope of this Report and thus recommendations regarding such
are limited, it is recommended that advocates encourage policy makers to investigate the enactment of such
legislation (at the federal or state level) that requires or encourages businesses to obtain insurance that clearly
cover claims against the business brought by citizens abroad who have been damaged by corporate actions.
Insurance companies typically provide resources for risk assessment and avoidance, given that doing so is in
their financial interests. Such resources and risk aversion mechanisms would serve businesses well.

Recommendations regarding statute of limitations:

8. Increase the statute of limitations for torts that occur abroad and set aside the statute of

limitations for genocide, war crimes, and crimes against humanity.

State legislatures should be encouraged to amend their statute of limitations, which limit the time in which
victims may bring cases, by increasing the statute of limitations for human rights claims or for torts that occur
abroad. In addition, both state and federal lawmakers should be encouraged to amend any statutes to ensure
that there is no statute of limitations for certain crimes, such as genocide, war crimes, and crimes against
humanity. In fact, the American Bar Association, in August 2013, passed a resolution taking this position.>?!
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Recommendations regarding vicarious liability of businesses:
9. Clarify that civil aiding and abetting is governed by the knowledge standard.

Depending on how ATS cases in which the issue of aiding and abetting standards resolve, lawmakers should
consider amending the ATS or enact other legislation to clarify that civil aiding and abetting is governed by
the knowledge standard, not by the intent standard, and that such standards should apply to cases involving
various liability under the ATS or similar statutes. This should be standard for all civil liability cases. This is
important given the various and unsettled law in this area.

Recommendations regarding structure of the business and limited liability:

10. Remove the limited liability for parent companies with wholly-owned subsidiaries
operating abroad.

Lawmakers in the various states within the United States should enact changes to state limited liability
statutes, removing the limitation on liability for parent companies with wholly-owned subsidiaries operating
abroad, especially where there are tort claims involved. There is an increasing recognition that it is unfair that
businesses receive tax and other benefits from using such wholly-owned subsidiaries while being able to avoid
liability when those wholly-owned subsidiaries engage in human rights violations. Since 1947, many have

2

advocated a concept known as “enterprise theory,” arguing that the entire enterprise benefited the parent
company as part of a unified economic scheme and that the entire enterprise should thus be held liable for

the human rights violations.>?

Perhaps at a minimum, limited liability rules should be changed by statute to create a presumption of parent
liability where a business’s subsidiary has engaged in human rights violations (or all serious tort violations). To
overcome such a presumption, a business would have the burden to establish either that (1) it was not aware
of its subsidiary’s violation even though the business created safe avenues for foreign citizens to complain
about such abuses, or (2) they were aware and have taken action to end the abuses and fairly compensate the
victim(s). A similar type of presumption has been created in the area of sexual harassment in the United
States, whereby businesses can avoid liability on the part of an employee for sexual harassment if the business
can establish it had an anti-harassment policy, had avenues available for persons subjected to sexual
harassment to make complaints, and took actions to end the abuse.

Businesses’ due diligence obligations in many ways are or should be designed to create such mechanisms to
ensure the business is aware of abuses or potential abuses, and takes action to ensure the abuse does not
occur.
Recommendations regarding economic viability:

11. Allow for the recoupment of attorney fees.
In order for human rights cases to be more economically viable, both federal and state legislators should

enact legislation providing that prevailing plaintiffs be awarded lawyers’ fees. Lawyers’ fees give lawyers an
incentive to engage in “private” enforcement of violations of international human rights law, the enforcement
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of which is a matter of public policy. There is significant precedent for such attorney fee provisions, especially
for statutes in the area of civil rights, discrimination, and environmental abuses. As the congressional research
service notes,

There are also roughly two hundred statutory exceptions [to the general rule], which were generally
enacted to encourage private litigation to implement public policy. Awards of attorneys’ fees are
often designed to help to equalize contests between private individual plaintiffs and corporate or
governmental defendants. Thus, attorneys’ fees provisions are most often found in civil rights,

environmental protection, and consumer protection statutes.>?3
12. Amend rules Easing the Requirements of Certifying Class

Whether a case can proceed as a class action is primarily governed by Federal Rules of Civil Procedure. The
Supreme Court, in interpreting those rules, made certifying class actions more difficult in the case of Wa/l-Mart
v. Dufes.>2* Members of Congress, or members of the various states that have similar rules, should amend the
rules to make certification of class actions easier for those cases in which large groups of victims would
benefit from such actions. Whether a case proceeds as a class action or not often has a serious impact on
whether victims of human rights abuses abroad have access to a judicial remedy. Disallowing a case to
proceed as a class action has a disproportionate effect on victims abroad, who have a much more difficult
time accessing the courts.

13. Prevent retaliatory actions.

In order to address the growing problem of retaliatory lawsuits, each state should enact anti-SLAPP lawsuits,
lawsuits that are meant simply to chill victims and their lawyers from bringing legitimate cases. Similatly,
Congtress should to enact a federal anti-SLAPP lawsuit, given the uncertainty as to whether a state’s anti-
SLAPP statute applies in federal court sitting in diversity jurisdiction. Such statues are needed given the rising
number of SLAPP suits.

Recommendations regarding evidentiary barriers:

14. Create legal presumptions for failure to engage in human rights due diligence to
overcome evidentiary burdens.

Where a case proceeds either against a parent or subsidiary for their involvement in human rights abuses,
lawmakers should consider enacting a statutory presumption of breach of duty of care where the business
does not have or does not follow due diligence standards for human rights. This is necessary given that even
where cases can proceed, obtaining information about certain violations through the traditional discovery
process is very difficult. It is even more difficult where the actions occurred abroad. Given the recent

emphasis on the importance of businesses’ due diligence, such a presumption seems fitting.
15. Create special visas for victims and witnesses and allow depositions by video.

Given the difficulty some witnesses and victims have in coming to the United States to prosecute their
otherwise valid case, lawmakers should consider creating a special litigant visa for victims and witnesses, with
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the process for applying for and approving such visas with the courts’ involvement. With regard to
depositions, changes could be made to the rules of procedures clearly allowing depositions by video. This
would not eliminate all hurdles, but would be a good statt.

Recommendations regarding criminal liability:

16. Provide for “command responsibility” in criminal liability statutes; enhance criminal
enforcement.

The criminal liability statutes as currently written do not allow for command responsibility liability. This one
change would allow for further liability under the criminal statutes, including for business activity.

Similarly, the federal government should more aggressively seek to prosecute businesses and individuals
within businesses for their role in human rights violations that the federal government can currently

prosecute, namely: genocide,> war crimes,>?¢ torture,>?” and forced recruitment of child soldiers.

17. Enact legislation that provides for victim compensation when businesses or their officers
are found guilty of human rights abuses.

Currently, there is no specific mechanism in place that allows for victims of businesses (or their officers) that
have been convicted of a human rights crime to receive compensation. Lawmakers should enact such
measures ensuring such restitution. There is precedent for this. For example, individuals convicted of
engaging in international child pornography must pay restitution to the victims.’?8 Given the difficulty those
abroad have in accessing a civil remedy for criminal conduct by businesses, and given that this
recommendation applies only to those businesses or their officers found guilty of a serious crime, this
recommendation should not be controversial.

RECOMMENDATIONS FOR POLICY MAKERS IN CANADA

Many of the recommendations for the United States, as described above, also apply to Canada. These include
(1) clarify that businesses are legal persons under international law; (2) require businesses to obtain insurance
that would cover human rights abuses abroad; (3) expand the statute of limitations; (4) allow for various
theories to pierce the corporate veil and prevent limited lability laws from preventing redress; (5) prevent
retaliatory actions by enacting anti-SLAPP lawsuits; (6) create legal presumptions for violations of due
diligence, and the like.

However, the following recommendations apply to Canada in particular:

1. Enact a statute providing a cause of action for violations of customary international law.
Neither Canada as a whole nor its provinces have a statute that allows plaintiffs to bring a cause of action
directly for violations of customary international law. Although there is some case law suggesting that
customary international law is part of Canada’s common law, a private cause of action does not yet clearly

exist in the manner that such exists in the United States. There have been attempts at introducing a bill that

would provide jurisdiction over such claims, but such attempts have not yet succeeded. Given the number of
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businesses in Canada that engage in activity abroad, some of which have resulted in cases alleging violations
of human rights, advocates should engage in new efforts for the enactment of such legislation, either at the
national level or at the provincial level. Recommendations for limitations and ways to narrow such causes of
action, if such would be needed to be palatable, can gleaned from the sections above regarding the ATS and
TVPA in the United States.

2. Codify forum non conveniens to clarify the test and ensure that victims have an adequate
remedy available before dismissing the case.

It appears that the notion that plaintiffs must have an adequate available remedy abroad is not yet firmly
rooted in the forum non conveniens law in Canada, and this requirement is not contained in either British
Columbia’s statute, which is meant to codify common law, or in the Uniformz Conrt Jurisdiction and Proceedings
Transfer Act (“CJPT.A”) drafted by the Uniform Law Conference of Canada. It is also not contained in
Quebec’s law. To rectify this, the Uniform Law Conference of Canada and lawmakers, especially at the
provincial level where human rights litigation occurs, should amend their model law and statutes to require
that courts find that there is an adequate remedy in the foreign forum before dismissing the case on forum non
conveniens ground. The Uniform Law Conference should also consider drafting a model statute setting forth
the factors for “forum of necessity” to similarly provide jurisdiction to Canadian courts over victims’ claims
of harm by acts of Canadian businesses where they would otherwise not be able access an adequate remedy in
the host State.

3. Create exceptions for “loser pays” in public interest litigation, and ensure that such
litigation includes international human rights cases.

The “loser pays” doctrine in Canada significantly inhibits victims from accessing judicial remedies in Canada.
Canadian lawmakers should consider codifying certain rules allowing plaintiffs in public interest litigation to
seek a “no cost ruling,” and clarify that such public interest litigation can take place against businesses for
human rights abuses abroad. Businesses should anticipate risks of litigation when operating in foreign States
and should be expected to understand that litigation is a cost of doing business abroad. The equities in this
equation should be on the side of victims, especially victims who presumably do not have the financial means
to engage in such lawsuits, and their advocates, public interest law groups. Lawmakers could still allow courts
to award damages for lawsuits they find to be frivolous, if the concern is that this will cause frivolous lawsuits.

RECOMMENDATIONS FOR POLICY MAKERS IN EUROPE
Recommendations regarding ensuring a remedy for abuses that occur extraterritorially

1. Make businesses domiciled in the European Union and in Switzerland, and their
subsidiaries, liable for human rights violations.

The European States, including Switzerland, should ensure that a business can be found civilly liable for
human rights violations where it has not conducted due diligence to prevent such violations from occurring.
This could be extended to all subsidiaries and parts of the business which the defendant parent company
either controls or should have controlled.
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This would be enhanced by clear statements from the relevant Ministers in national parliaments, setting out
their expectations that all businesses (including their subsidiaries and parts of the business enterprise)
domiciled in that State, comply with their responsibility to respect human rights in all their activities, both
within the national territory and extraterritorially. Such statements, however, cannot and should not be
regarded as substitutes for regulatory reform.

2. Allow cases to be heard in the European Union when no other forum is available.

The European Commission should re-introduce its proposal (which it considered making as part of the 2011
recast of Brussels I Regulation) to add a forum necessitatis provision to the Brussels I Regulation. This would
require the courts of those Member States which do not already have this provision, to exercise jurisdiction if
no other forum guaranteeing the right to a fair trial is available, and the dispute has a sufficient connection
with the Member State concerned.

This would be an additional means by which EU Member States could discharge their duty to provide
effective access to justice for victims of human rights violations linked to businesses domiciled in their
territory.

As a note of caution regarding future revisions of jurisdictional rules in Europe: any proposed reform should
be carefully evaluated to ensure that it will not limit access to the courts for extraterritorial cases that is
currently available in some EU Member States.

3. Apply the law of the State where the case is heard in situations where the law of the State
where the harm occurred does not provide effective remedy.

An interpretative communication of the European Commission or a European Parliament resolution should
clarify that, consistent with Article 16 of the Rome II Regulation, the law of the forum should be applied
instead of the law of the place of harm occurred where the latter law is not sufficiently protective of the
human rights of victims. This may be the case, for example, where the law of the State where the harm
occurred does not recognize certain human rights, such as core labor rights, or where it severely restricts the
ability of victims to bring claims.

Recommendations regarding economic viability of Claims
4. Reform collective action.

Human rights violations frequently involve a large number of victims, for instance an entire village adversely
affected by a development project or all workers employed on a particular industrial site. Such collective
violations are unlikely to be remedied adequately through individual complaints. Though most European
States have not adopted the class action mechanism, some analogous collective redress mechanisms have
emerged in recent years. However, the effectiveness of these mechanisms is usually limited by restrictive
conditions. The most effective collective redress mechanism is provided in the United Kingdom, where
procedural rules enable courts to allow collective actions on an opt-in basis. While this mechanism has
enabled some groups to bring what amounts to collective claims, considerable negotiation is required between
each party’s lawyers for the process to be effective, and it remains at the discretion of the court to allow it.
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There is a need to reform EU Member States’ laws, as well as the law of Switzerland, to enable collective
actions (in various forms, including class actions and public interest litigation filed by non-governmental
organizations) to be brought against businesses domiciled in Europe. These reforms should include enabling
claims to be brought, based expressly on human rights terminology and by reference to the human rights
included in the UNGPs and in European human rights treaties, including the European Convention on
Human Rights, the European Social Charter and the Charter of Fundamental Rights.

5. Extend legal aid.

Switzerland, EU Member States and the EU Commission should examine the possibilities for providing
financial support to victims of alleged human rights violations, to enable them to bring cases in the European
Union and in Switzerland respectively.

At the EU level, one option could include extending Council Directive 2002/8/EC of 27 January 2003,
which already provides framework for legal aid in cross-border disputes within the EU. This could be
extended to cover all cases where claims are filed on the basis of a jurisdiction attributed by the Brussels 1
Regulation. Extending this framework to extraterritorial disputes concerning third States can be justified on
the basis of article 81(2)(e) of the TFEU, which allows for the adoption of legislative measures “when
necessary for the proper functioning of the internal market, aimed at ensuring . . . effective access to justice.”

Recommendations regarding evidentiary burden and due diligence

6. Affirm the duty of the parent company to conduct human rights due diligence with
respect to its subsidiaries and business partners.

To give effect to the first general recommendation, European States, should enact legislation or give a clear
mandate to the European Commission to present a legislative proposal that would establish a legal
presumption for breach of duty of care where a business does not have, or has not followed, due diligence
standards for human rights in general and with respect to its subsidiaries in particular. This is necessary given
that even where cases can proceed, obtaining information about responsibility and control within the
corporate group is very difficult. It is even more difficult when the actions concerned were taken
extraterritorially.

7. Increase reporting requirements of businesses in relation to their human rights
responsibilities.

To enhance transparency and accountability, businesses should be required to report publicly on significant
human rights risks and impacts—including providing specific human rights impact assessments—in relation
to their core business activities, and monitor their compliance with mandatory reporting requirements. In line
with the human rights due diligence concept, this includes reporting on their subsidiaries, wherever
incorporated and operating, and their business relationships. The requirement to disclose this information
should be subject to an assessment of the severity of the impacts on the individuals and communities
concerned, not to a consideration of their materiality to the financial interests of the business or its
shareholders.
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This could be supported by ensuring that data disclosure and whistle-blowing regulations require information
about corporate human rights violations to be provided, and support the ability of those who have

information to give it without legal consequences or personal security difficulties.

This would also be enhanced by requiring businesses to provide these reports and assessments as a
compulsory condition to have access to export credits, to be awarded public contracts or to other financial
benefits provided by the State.

8. Reform Access to Evidence.

The ability of victims to access evidence is crucial, because plaintiffs have to provide proof that the defendant
business managed, failed to manage or was otherwise involved in the harmful operation carried out by its
subsidiary or other business partner. Such information is however rarely publicly available; in most situations
it is in the possession of the defendant. In the EU, each State defines the conditions under which its courts
should assess the evidence with which they are presented. In common law systems, disclosure rules require
defendants to divulge information in their possession. In continental European legal systems, where an
equivalent rule exists, it is typically in an attenuated form only, posing a significant stumbling block for
plaintiffs.

Therefore, there should be legislative reform across all European States to increase the access to evidence and
broaden the disclosure rules. This reform should be coupled, and discussed jointly, with legislative proposals

on collective action, as described above.
Recommendations regarding criminal and administrative liability

9. Criminalize human rights violations, including those that take place outside the
European Union and Switzerland.

The EU Member States and Switzerland should make it a criminal offense for businesses domiciled in their
jurisdiction to contribute to human rights violations, including violations which take place outside their
national territories. In addition to clarifying standards for corporate criminal liability, prosecuting authorities
should be provided with the guidance and resources necessary for effective law enforcement in such cases.
For example, the Serious Crimes Act (U.K.) could be extended (by modification of sections 30-32) and the
Homicide Act (U.K.) to cover specifically abuses of human rights by businesses operating extraterritorially.

Ideally, the EU Member States should also act collectively and explore opportunities to adopt an EU-wide
legislative proposal in this area. EU Member States still have widely divergent approaches to the question of
criminal liability of businesses for human rights violations, and therefore action at EU level would be
desirable; this would also avoid a situation in which action at Member State level would be discouraged
because of the fear of distorting competition. EU instruments adopted to date illustrate the potential for the
European Union to adopt legislation making it a criminal offense for businesses domiciled in the European
Union to contribute to certain human rights violations, even where such violations take place outside the

European Union.

10. Training and awareness raising for public prosecutors and judges.
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In European jurisdictions where it is possible for businesses to be held criminally liable for human rights
abuses committed overseas, prosecutions remain rare. For a number of reasons, linked either to the legal
systems concerned or to the attitude of the prosecuting authorities, and because of the complexity of these
cases, lack of resources and know-how, as well as lack of mandate, public prosecutors do not pursue cases
involving corporate complicity in human rights violations that occur abroad. To begin to address this,
governments of the States in which such prosecutions are possible should ensure that prosecutors and judges
are better equipped to deal with cases brought before them. This could be achieved through a range of
practical measures such as providing training and sharing expertise, as well as providing public prosecutors

with clear mandates and resources to enable them to pursue these cases.
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APPENDIX: CASE STUDIES

AMESYS IN LIBYA

History and Background:

Amesys®? is a French technology business headquartered in Aix en Provence, France,> that specializes in
“developling] and refin|ing] critical I'T systems that enable its customers to protect their digital assets and the
physical security of their personnel.”®! Since 2010, the business has been a subsidiary of Groupe Bull.532 One
of the programs developed by Amesys—named “Eagle”—was “designed to help Law Enforcement Agencies
and Intelligence organization[s] to reduce crime levels, to protect from terrorism threats[,] and to identify new
incoming security danger(s].”>3* It operates by enabling the analysis, monitoring, and retention of internet
traffic and then allowing users to turn this collected information into a searchable database that can be
integrated with other intelligence and surveillance systems.>* As such, the software makes it possible for users
“to display and to analyze the intelligence relating to an investigation in a visual form . . . [allowing users| to

directly visualize . . . connections between suspects [and] their communications.”3

Although the international community was increasingly embracing the Gaddafi regime in Libya in the early
2000s,5% the State remained a “highly repressive online environment, which included harsh punishments for
any criticism of the ruling system.”%37 In 2007, Amesys “signed a contract with the Libyan authorities”538—
reportedly worth more than 26 million euros>*—to deliver “analysis hardware concerning a small fraction of
the Internet lines installed [in Libya] at the time (a few thousand).”>0 Subsequently, the “relevant
hardware”54! was delivered in 2008, several data and monitoring centers were set up in Libya, and the Amesys
program purportedly became operational in the State in 2009.5%2 Allegedly, the repressive Gaddafi regime
used Amesys’s software to monitor, collect, and analyze all electronic communications of anti-Gaddafi
activists, journalists, and critics living inside and outside of Libya.5*> A number of Gaddafi’s critics who were
arrested, tortured, and imprisoned by the regime were later shown to have been under government

surveillance using Amesys’s Eagle program.>#

According to Amesys, “[a]ll Amesys’[s] business dealings comply rigorously with the legal and regulatory
requirements set out in international, European|,| and French conventions.”s* In 2012, Amesys divested
from Eagle and sold it to Advanced Middle East Systems, later known as Celebro and tied to French business
Nexa Technologies.>*

The Case and Allegations:>*’

In October 2011, the Fédération Internationale des Ligues des Droits de " Homme (FIDH) and the Ligue des
Droits de 'Homme (LDH) filed a criminal complaint in France against Amesys, alleging that the business was
complicit in grave violations of human rights committed by members of the Gaddafi regime.>® The
complaint further alleged that, in addition to providing the Libyan government with the Eagle software and
equipment, Amesys also supplied ongoing technical support and expertise.>® In May 2013, five victims—
including one woman and four men who reside in Libya and who were arrested and tortured during
detention—were admitted as “parties civiles” to the lawsuit.>® During interrogation, these victims were
shown excerpts of their electronic communications, which led them to believe that the Eagle program had
identified them for arrest.55! Although Amesys admitted that its “contract was related to the making available
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of analysis hardware” to the Libyan government in 200752 it “very strongly denie[d] the accusation of

‘complicity in torture.”’>>3
Barriers in Pursuing Remedy:

Despite the speed with which this case seems to have proceeded since the criminal complaint was filed in
October 2011, the plaintiffs have faced a number of battiers in pursuing remedy. These include concerns
about a lack of impartiality on the part of the Paris prosecutor’s office, obstacles in accessing evidence,
security concerns while investigating in a post-conflict setting, communication issues with victims, and other
practical hindrances.

The Paris prosecutor’s office announced in April 2012 that it would not open an investigation into this case,
stating that the alleged acts did not qualify as criminal.>>* This would have represented the end of the case, but
the investigating judge stepped in and ordered an investigation into whether Amesys and its management
could be held criminally liable.>>> Consequently, the Paris Tribunal de Grande Instance opened a judicial
investigation in May 2012, seven months after the case was filed.>> The Paris prosecutor then appealed this
decision; however, in January 2013, the Court of Appeal rejected this appeal.55” FIDH publicly stated that
there have been “road blocks erected by the Paris [p]rosecutor’s office” throughout the case and suggested
that the prosecutor was “reluctant to allow an impartial and independent inquiry into this matter.”55® The
newly formed Paris Court section specializing in crimes against humanity, genocide, and war crimes now

manages the case.>>

Beyond these challenges presented by the Paris prosecutor’s office, the ongoing security situation in Libya has
made proceeding with the case even more difficult and costly. In 2011, researchers from Human Rights
Watch (HRW) and the Wall Street Journal (WSJ) obtained cache of archive documents from an abandoned
internet monitoring center in Tripoli.® The materials provided documentary evidence of the role of
Amesys’s Eagle program, including manuals and surveillance files on individual Libyan citizens that bore the
Amesys logo.>! The surveillance files included e-mails dating from February 2011, after the Libyan uprising
had begun.>? Without the WSJ and HRW’s recovery of these materials, it is highly likely that a case would
never been brought against Amesys because some of these materials were subsequently destroyed during the
ensuing conflict.>%3

In addition to the destruction of Amesys materials during the Libyan conflict, there have been issues in this
case regarding the ability of the “parties civiles” to fully participate in the legal action based on the difficulty
in bringing them to France to testify before the court.’** Furthermore, FIDH and LDH had to identify
appropriate partners within the local Libyan civil society with whom they could work with on the case, which

proved to be a challenge given Libya’s complex political situation.565

Language differences were also an impediment, as many of the case materials were in English or Arabic and
needed to be translated to ensure their relevance to the claim.>%¢ Moreover, gathering statements from victims
was complicated because the need for simultaneous translation was compounded by the individuals’ difficulty
in talking freely about the unspeakable torture they had suffered.’” FIDH and LDH met many individuals
who could have been potential civil complainants, but only five of these chose to proceed.5*8 Many were not
willing or not able to talk about the torture they had suffered,> and many of those still living in Libya had
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genuine concerns about revealing their identities in legal documents where their names could not be kept

confidential 570
ANVIL MINING IN THE DEMOCRATIC REPUBLIC OF CONGO
History and Background:

Anvil Mining—headquartered in Perth, Australia and listed on the Toronto and Sydney Stock Exchanges—
operated the Dikulushi copper mine in Katanga Province in the Democratic Republic of Congo (DRC) from
2002 until the business was sold to Minmetals in 2011.5" The town of Kilwa—situated 50 kilometers from

the mine—served as the primary export point for the Dikulushi mine.>7?

On 14 October 2004, the Congolese army (FARDC) entered Kilwa after “a small-scale rebellion.”s73 As a
result, Anvil Mining “stopped operations at the Dikulushi Mine and moved 25 non-essential staff from the
mine site to Lubumbashi [while] maintain[ing] security staff[,] including the Group Security Manager and the
Mining Manager on site.”>’* The business chartered three planes to evacuate the “non-essential” staff and, on
the return flights, transported around 150 FARDC soldiers into the area.5> Additionally, “three of Anvil
Mining’s drivers drove the [business’s] vehicles used by the FARDC57¢ to transport the troops to Kilwa.

Within forty-eight hours, over seventy civilians—including women and children—were massacred.>”” Twenty-
eight were summarily executed and buried in mass graves.>® It is alleged that Anvil Mining’s trucks were used
to transport the corpses of those who had been executed.5” The FARDC also allegedly committed a number
of other human rights abuses against the civilians in Kilwa, including rape, torture, illegal detention, the
destruction of homes, and looting.’® After the incident, the soldiers remained in Kilwa for another nine

months.>8! Anvil Mining also allegedly provided food rations to the army and paid their wages.>82

Anvil Mining admitted that it had provided the military with logistical support and “contributed to the
payment of a certain number of soldiers.”*3 However, in 2005, the business stated that it was compelled to
provide this assistance.’® The United Nations Mission in the Democratic Republic of Congo (MONUC)
stated that the version of events provided to its investigators by Anvil Mining appears to contradict earlier

statements made by the business.5%

One of the victims, Pierre Kunda Musopelo—who was Police Chief in Kilwa at the time—explained in an
interview with Rights and Accountability in Development (RAID):

When I reached Kilwa[,] I was arrested and beaten . . . I was then shut up in a small room with
about 48 other people. We were jammed in so tightly no one could move or sit down. It only could

hold ten people. It was hot and we were unable to breathe—four people died.58¢

Kunda was taken to Lubumbashi and was held captive and tortured for an entire month.>” He was charged
with treason and tried by a military court, but was acquitted in April 2005 and released.’® Following his
release, Kunda never physically recovered and died in November 2009.5%° Kunda’s twenty-two-year-old
daughter, Dorcas Monga, was seven months pregnant and engaged to be married when she was raped and
sexually assaulted by three FARDC soldiers who knew that she was the daughter of the Police Chief.>
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Monga was left paralyzed after giving birth and was ultimately transferred to the hospital in Lubumbashi,
where she died at the end of 2004.5!

The Case and Allegations:

The Association canadienne contre 'impunité (ACCI) filed a petition for certification as a class action with
the Quebec Superior Court in Montreal, Canada against Anvil Mining in November 2010.52 ACCI alleged
that the business:

[A]cted in furtherance of its commercial interests during the events at Kilwa[,] but with a total lack
of respect for the human rights of the victims. Anvil Mining provided logistical help to the Armed
Forces of the Democratic Republic of Congo. In doing sol,] and in its subsequent silence, Anvil
became an accomplice of the crimes committed against the citizens of Kilwa.>?

Anvil Mining contested the certification, arguing that it had no establishment in Quebec at the time of the
event and that the dispute neither arose in Quebec nor was related to the business’s activities in Quebec.5
The business also moved to dismiss the case on the grounds of forum non conveniens.>*>

Judge Benoit Emery of the Quebec Superior Court ruled in favor of ACCI, finding that “the text of the
Article, case law][,] and common sense demonstrate that what is relevant is not when the events happened but
when the application is filed.” He also found there was a sufficient link between Quebec and Anvil
Mining’s operations in Kilwa based on the fact that Anvil Mining was “a Quebec company . . . incorporated
in Canada, and [with] its principal premises . . . in Quebec.”®” On the issue of forum non conveniens, Judge
Emery stated:

[Thhe law requires proof that the Quebec court is cleatly inappropriate and that another forum is
manifestly more appropriate to hear the case should the present court, in exceptional
circumstances, declare itself not competent. Where several courts are equally appropriate or suited
for hearing the case, without any one court having a particular advantage, there must then exist a
presumption in favour of the court chosen by the party making the request: that court should 7pso
facto prevail if no other forum is cleatly more appropriate.>8

In his ruling in favor of ACCI, Judge Emery further stated: “everything indicates that if the Tribunal
dismissed the action on the basis of article 3135 C.C.Q.,> there would exist no other possibility for the
victims to be heard by civil justice.”600

Anvil Mining appealed this judgment to the Court of Appeal, which ruled for the business.®! The court
found that the plaintiffs had failed to satisfy the necessary requirements of jurisdiction because Anvil Mining
did not have an office in Quebec at the time that the underlying abuses occurred.®> According to the court,
because Anvil Mining’s Montreal office had no involvement in the decisions leading to the business’s alleged
participation in the Kilwa massacre, the case could not be brought in Quebec.”> In addition, the court
declined to exercise jurisdiction under the forum of necessity doctrine,* finding that the victims had not
proven that they were unable to seek justice in Australia.®®> However, Justice André Forget of the Court of
Appeal stated:
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It is regrettable to note that citizens have so much difficulty obtaining justice. Despite all of the
sympathy that must be felt for the victims and the admiration that the NGOs’ involvement within
the [ACCI] inspires, I am of the opinion that the legislation does not make it possible to recognize

that Quebec has jurisdiction to hear this class action.0¢

Believing that the Court of Appeal had erred in its judgment, ACCI subsequently asked the Supreme Court of
Canada to review the case. However, in November 2012, the Supreme Court refused to grant leave to
appeal.®0’

Barriers in Pursuing Remedy:

The Canadian case against Anvil Mining followed the failure of both the Congolese judicial system and the
Australian criminal system to provide remedy for the victims of the Kilwa massacre. In the DRC, the
plaintiffs faced difficulty in bringing their claims because of irregularities within the Congolese judicial system,
significant barriers in lawyers’ access to victims, and threats and intimidation.% In this particular case, the
barriers to justice in the DRC directly affected the plaintiffs’ ability to pursue remedy in Australia and in
Canada, as discussed below.

Following a 2005 documentary by the Australian Broadcasting Corporation,®® the Australian Federal Police
(AFP) opened an investigation into Anvil Mining’s complicity in war crimes and crimes against humanity in
the DRC.910 A year later, a military prosecutor in the DRC indicted the FARDC Colonel and eight of his men
for breaches of the Geneva Convention.S!! In addition, three expatriate employees of Anvil Mining were

charged “as perpetrators, conspirators, or accomplices in one of the modes of criminal participation under
Articles 5 and 6 of the Military Penal Code.”612

However, the trial in the DRC was characterized by a lack of impartiality and independence on the part of the
courts, political interference, a lack of cooperation on the part of the military authorities, and many other
irregularities.®!3 The trial and its outcome were called into question by a number of independent experts,
including the United Nations Commissioner for Human Rights, the United Nations Special Rapporteur on
the Independence of Judges and Lawyers, and MONUC.¢'* All of the defendants were found not guilty of
war crimes or other crimes, “despite the presence at the trial of substantial eye-witness testimony and material
evidence pointing to the commission of serious and deliberate human rights violations.”®'5 The victims’
claims, as parties civiles, were rejected,$1¢ and their attempts to appeal the decision were rejected summarily by
the Congolese military courts in December 2007.617

From the beginning of this legal action, threats and intimidation were made against those who were involved
in the case, as well as those who undertook investigations relating to the case.6'® The Congolese lawyers
representing the plaintiffs received death threats, 91 and MONUC reported “potential key witnesses had been
warned by the soldiers not to cooperate with MONUC.”®?0 Moreover, the “human rights organization
ASADHO/Katanga was subjected to threats and intimidation following its investigation into the Kilwa
incident.”’62!

In August 2007, the AFP dropped their investigation, citing the acquittal of the suspects in the DRC military

tribunal.22 RAID then requested that the AFP clarify the scope and nature of the investigation, but the AFP
declined this request.®® Sixty-one victims—with the assistance of an Australian law firm—then filed “a
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preliminary application to the Western Australian Supreme Court on behalf of the victims secking disclosure
of documents,” as they were considering launching a civil action against the business.?* The defendants,
however, questioned the validity of the plaintiffs’ lawyers’ representation agreements.’?> As a result, the
plaintiffs’ lawyers were required to return to the DRC to reconfirm these agreements.52¢ When they attempted
to do so, the DRC Government hindered their efforts by preventing “a group of Congolese human rights
defenders from flying to Kilwa.”627 After this failed attempt to gain access to the victims, and with concerns
about the security of Congolese lawyers, the Australian law firm representing the plaintiffs withdrew from the

case.028

CACIINIRAQ

History and Background:

CACI International, Inc. (CACI)—headquartered in Arlington, Virginia, U.S.A.%? and listed on the New
York Stock Exchange—*“is an information technology company”® that “provides information solutions and
services in support of national security missions and government transformation for Intelligence, Defense,
and Federal Civilian customers.”®! From 2003 until 2005, CACI operated in Iraq as contractors for the U.S.
government, providing it with “intelligence analysts and interrogators” at the Abu Ghraib prison, among
other facilities.%32

In 2004, U.S. media outlets published photographs showing U.S. military personnel committing human rights
abuses against detained Iraqi civilians at Abu Ghraib.63 In these photographs, prisoners were shown hooded,
naked, and undergoing physical and sexual abuse.$3* CACI has stated no employees were involved in that
activity.0® Eleven military personnel were subsequently convicted and sentenced by court martial, then
dishonorably discharged from the U.S. army.3 However, despite reports incriminating a number of civilian
contractors—including a file with the Army Criminal Investigative Division (CID) that stated that a U.S.
Attorney had sought “a federal indictment against one of the civilian subjects” in 200563—no civilian has
been indicted for the abuses committed at Abu Ghraib.

The Case and Allegations:*

In June 2008, four Iraqi plaintiffs who had been detained by the U.S. military at Abu Ghraib during various
periods between 2003 and 2008 filed A/ Shimari v. CACI International, Ine. 53 a civil lawsuit against CACI in the
United States under the Alien Tort Statute (ATS)** and under common law tort claims. Their complaint
alleged that representatives of the business had conspired with U.S. military personnel who committed war
crimes at Abu Ghraib, including torture;**! cruel, inhuman, or degrading treatment;**? war crimes;**> assault
and battery;%* sexual assault and battery;*¥5 intentional infliction of emotional distress;** negligent hiring and
supervision;®*” and negligent infliction of emotional distress.®* Specifically, the plaintiffs alleged that they
were deprived of food and water, sexually assaulted, beaten, forced to witness the rape of another prisoner,
and imprisoned under conditions of sensory deprivation.®® The plaintiffs continue to suffer from physical
and psychological injuries stemming from the abuses committed against them at Abu Ghraib.50

In a statement released in 2008, CACI rejected the “preposterous allegations” and stated that it “intends to
vigorously defend itself and vindicate the company’s good name.”%! CACI maintains these allegations are
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unsubstantiated, uncorroborated, and unproven. Furthermore, the business has said that it “has always taken
the Abu Ghraib scandal very setiously . . . [and] abhors and condemns the abuses that occurred [there].652

Barriers in Pursuing Remedy:

After approximately five years of legal proceedings before federal court in the Fastern District of Virginia
(“District Court”), the CACI case came to a pivotal point in May 2013,93 when the District Court considered
whether to dismiss the plaintiffs’ ATS claims in light of the U.S. Supreme Court’s 17 April 2013 decision in
Kiobel v. Royal Dutch Petrolenm.5>* The Supreme Court ruled in Kiobe/ that the presumption against the
extraterritorial application of U.S. law bars ATS claims that seek relief for violations occurring outside of the
United States.®%> However, the Supreme Court also held that, if a claim brought under the ATS “touches and

2»

concerns” the United States “with sufficient force,” the presumption against extraterritoriality could be

overcome, thus allowing a case to proceed.¢>

Prior to the Kiobe/ decision, the plaintiffs in the CACI case had gone through five years of motions and
hearings on immunity and non-justiciability issues. In the eatlier proceedings, CACI had argued that the case
should be dismissed on several grounds including derivative sovereign immunity under the law of military
occupation and Coalition Provisional Authority, political question doctrine,5 preemption, and insufficiency
of claims.658

In 2009, the District Court rejected CACI’s immunity, preemption, and political question arguments, but
granted the motion to dismiss in part—dismissing the plaintiffs’ claims under the ATS because it found
claims against private military contractors to be “too novel” for the court to consider.®®® A 2-1 panel of the
Fourth Circuit Court of Appeals then dismissed the case in full, finding that the District Court did not have
jurisdiction to hear the claims based on CACI’s preemption arguments.®® However, the plaintiffs were then
granted a rehearing within the Fourth Circuit in 2011.%! The en banc panel dismissed the appeal, reinstating
and remanding the proceeding back within the District Court.%2 The plaintiffs then filed—and were later
granted—a motion to reinstate their claims under the ATS.663

However, as mentioned above, the Supreme Court issued its decision in Kiobe/ while the proceedings in the
CACI case were ongoing, leading to the latest dismissal of the plaintiffs’ claims. In June 2013, Judge Gerald
Bruce Lee of the District Court dismissed the CACI case on Kiobe/ grounds.o* The District Court determined
that, because the alleged abuse took place exclusively in Iraq, the presumption against the extraterritorial
application of the ATS had not been overcome.®5 The plaintiffs filed an opening appeal brief with the Fourth
Circuit Court of Appeals in October 2013.666

In response to this decision, the Center for Constitutional Rights (CCR)—which is a non-profit legal
organization that has been supporting the plaintiffs in the CACI case with private counsel—stated that in
their opinion:

The district court was incorrect to read Kioke/ in such a narrow and technical way, as its ruling
effectively created lawless spaces where even U.S.-based entities can commit torture and war crimes
with impunity. The ATS and the Kiobe/ decision cannot be interpreted to provide safe haven in the
United States to entities that have engaged in egregious human rights abuses abroad.%¢7
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Despite some pro bono legal supportt, the costs of this litigation have been significant, including costs related
to evidence collection, experts (including medical experts), depositions, and keeping plaintiffs abreast of case
developments.®8 It was also necessary for the plaintiffs and attorneys to meet in a third State at the start of
the case, due to security concerns in Iraq, resulting in not only significant travel costs but also in plaintiffs
having to take time away from work.®®

Furthermore, CACI filed a bill of costs under Federal Rule of Civil Procedure 54(d) against the four plaintiffs
in August 2013 for the costs that the business incurred during the legal action. The District Court ordered
the plaintiffs to pay the business $14,000.7! Due to the plaintiffs’ economic situation, it is unlikely that CACI
will recover the costs.72 As such, this claim by the business has been considered by Baher Azmy, legal
director for the Center for Constitutional Rights, to be “an attempt to intimidate and punish”? the plaintiffs
and to deter others who may be looking to file similar types of cases in the future.

In addition to these financial costs, the plaintiffs in this case have incurred significant emotional and personal
security costs. On one occasion, when three of the plaintiffs attempted to attend deposition hearings in the
United States, they were barred from boarding the plane.5* The plaintiffs had been granted appropriate visas,
had checked in for their flight, and had already passed through security to the gate.®”> The person
accompanying the plaintiffs was forced to fly without them, and the three victims were left behind with
airport authorities.®’¢ Given their previous experiences at the hands of authorities, this must have been an
extremely harrowing experience for the plaintiffs. As a result of not being able to travel to the United States,
the plaintiffs have not yet been able to formally speak about their expetriences.6”’

It has now been a decade since the events at Abu Ghraib. The plaintiffs continue to endure the emotional
and physical effects of torture and are unable to move on from these traumatic events whilst the case is
ongoing. The case has not yet surmounted the procedural hurdles identified above and may never reach an

examination of the facts.678

DANZER IN THE DEMOCRATIC REPUBLIC OF CONGO

History and Background:

Danzerf®—a German-owned, Swiss-based logging business®®—has been involved in logging in the
Democratic Republic of Congo (DRC) since the early 1970s.98! Most recently, it has maintained this
involvement through a wholly-owned subsidiary, Société Industrielle et Forestiere du Congo (SIFORCO).¢82

Since 2005, there have allegedly been a number of disputes between SIFORCO and local communities in the
areas where it operates, some of which have ended in military and police violence.%> The most recent alleged
dispute occurred in the early morning of 2 May 2011, when Congolese military and police forces entered the
village of Bongulu in the Yalisika area%® and carried out numerous human rights abuses, including rape,
arbitrary detention, and the destruction of property.o8>

Under Congolese law, all logging contracts include a “cahier des charges,”6% which obliges businesses to carry
out social projects in the areas in which they are operating.’8’ Despite having signed a cahier des charges with
Yalisika’s traditional chiefs in January 2005, SIFORCO repeatedly failed to fulfill this obligation in the area.o88
In 2009, SIFORCO amended the cahier des charges for the area, providing a new timeline for
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implementation.® However, the work had yet to be carried out by 2011.90 On 20 April 2011, in an act of
protest against the business for its failure to fulfill its obligations to the area and in a misguided attempt to
enhance their bargaining power with SIFORCO, several individuals took a small number of tools and

equipment belonging to the business.5%!

SIFORCO released a statement in which it claims to have attempted to work with the community to facilitate
the return of its property. However, according to the business, these discussions broke down and it “asked
the administrative authorities . . . to help resolve the conflict.”®2 In the eatly morning of 2 May, sixty navy
and national police officers were deployed to the area.®3 At least one house was burned to the ground by
these third parties, sixteen men were beaten, one man allegedly died as a result of one of these beatings, and
at least five women were raped, including three children.t* In addition, fifteen men, including two boys, were
taken from Yalisika and arbitrarily detained in Bumba, the nearest town, for four days before being released
without charge.9> Lastly, a significant amount of property was destroyed by a truck that was allegedly driven
by a SIFORCO employee.®%

The situation is worryingly reminiscent of the Anvil Mining case from 2004.97 In both cases, the businesses
provided the Congolese authorities with trucks and drivers, which were then used in the commission of
human rights abuses committed against civilian populations. In this case, SIFORCO provided at least one
truck and driver to transport the administrative authorities to the village and to then take villagers to prison,%%
although the business has claimed in a statement that it was under duress as “the local administration insisted
to get a vehicle including driver from SIFORCO.”® Witness testimony also alleged that the business’s
worksite manager for the area, Klaus Hansen,”® paid money to the administrative authorities as they
transported the villagers to prison.””! Furthermore, SIFORCO provided these security forces with a meeting
room at Kpengbe only days before the intervention of the Congolese authorities.”??

While the business “does not dispute that the trucks, the fuel[,] and the drivers for the raid were provided by
[SIFORCO],”703 Danzer has stated that they “never intended nor facilitated any violence against the people of
the village [of] Yalisika””** and that the “incidents happened beyond the control and responsibility of
SIFORCO.”" The business further maintains that it often had “to support [the| local administration by
providing logistics such as vehicles or meeting rooms without being informed regarding the purpose” of the
administration’s use of its trucks and drivers and that it “would have cleatly refused the request if they knew

the intended purpose with its consequences.”70
The Case and Allegations:

Following the events of 2 May, the villagers from the Yalisika area—with the support of a local Congolese
lawyer—requested a criminal investigation in the DRC against the police and military personnel who were
involved in the incident. Despite having received “anonymous phone calls advising him to drop the case,”707
the victims’ lawyer, Maitre John Biselele Tshikele, held a press conference in Kinshasa in August 2011,708
“informing the Congolese people and the international community that they have lodged a formal complaint .
.. to ensure strict enforcement of the law.”’" The complaint was filed in Mbandanka—the provincial capital
of Equateur province—against the alleged perpetrators, including Klaus Hansen.”!? In eatly October,
Danzer’s management attempted to negotiate an out-of-court settlement, which the community rejected.”!!
Thereafter, there was little progress in the case until 2013, when the “Military Prosecutor’s office started
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investigations.”’!2 It is anticipated that a trial against the local police and military personnel “could be

organized two months after the closing of the investigation.”713

Beyond the DRC legal action, the European Center for Constitutional and Human Rights (ECCHR) and
Global Witness filed a criminal complaint with the State prosecutor’s office in Tibingen, Germany on 25
April 2013.71* The groups allege that Olof Von Gagern, a senior manager of Danzer who is both a German
national and based in Germany, is guilty under the German Criminal Code of aiding and abetting rape, bodily
harm, false imprisonment, and arson.”> The criminal complaint argued that Von Gagern was responsible for
supervising and monitoring SIFORCO staff in the DRC, failed to prevent the staff from aiding and abetting
the police force’s crimes, and did not give clear instructions to SIFORCO managers that security forces
should not become involved in the conflict between residents and SIFORCO.76

Reached for comment on the issue in development of this Case Study, Danzer has stated:

We agree . . . that the incidents which happened in the Yalisika area in 2011 are totally
unacceptable, and we sincerely regret that our company was indirectly related to the incidents.
Danzer does not deny or dispute the veracity of the allegations, but notes that there are very
different sources and information regarding the incident as well as Danzer’s role in it . . . . Our
team has since been working internally and with a range of partners on identifying and
implementing a range of measures to minimize the risk of anything like this every happening again

in any area where we have operations.”"’

SIFORCO also responded to a request for comment,”® and disputed the veracity of the allegations of rape
and killing. It acknowledged “inhumane treatment of . . . people and destruction of property” committed by
the military, but suggested that the allegations have been exaggerated.”?

Barriers in Pursuing Remedy:

To establish the liability claim in Germany against Von Gagern, it was vital to identify his role within Danzer,
as well as the influence he had on the operations and activities of SIFORCO. This information was not easy
to obtain due to the fact that information in the public domain was severely limited. Recently, the DRC set up
a new business registry in a new location to store all digitized data.”? Historical and/or paper documents
were not transferred to this new office.”?! The NGOs involved in the case were able to acquire information
proving Von Gagern’s position on SIFORCO’s board and showing the relationship between the parent
company and its subsidiary, but only after numerous visits to the business registry in the DRC.722 Materials
establishing Von Gagern’s roles and responsibilities in Europe were even harder to obtain. This was
exacerbated by the fact that Danzer is a private, family-owned business that is not legally required to release
materials into the public domain to the same extent that a listed business is required to.

Cultural issues have also threatened to adversely affect the case. In the DRC, there is a significant stigma
attached to rape, making it extremely difficult for the women who were raped in Yalisika to discuss what
happened in any public forum. Another obstacle is the community structure in Yalisika, which dictates that
the older men within the community traditionally engage in all dialogue and decision-making. In this case,
Maurice Ambena, the “chef de groupement” in the village, initially supported the case, yet later changed his
mind. He initially instructed the Congolese lawyer, Maitre Biselele, to represent himself and the community;
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yet, when Ambena withdrew his legal action, he also attempted to withdraw the support of the whole
community from the entire legal process.”?> However, the community did not support the withdrawal and
instead instructed Maitre Biselele to continue.’?* This has had a hugely divisive effect on the community as a
whole, including in terms of social cohesion.”? This can then impact legal strategies as the credibility of
witnesses and victims can be influenced by community members who are not immediately affected by the

crimes yet are affected by these social divisions.”

As with most extraterritorial cases, language issues have also come into play. In Yalisika, the victims only
speak the local dialect, so all materials and interviews for the cases had to be translated into French and
occasionally into German.” This has had negative implications regarding costs, as well as concerns regarding
the consistency of testimonies.” The consistency issue will likely impact the Prosecutor’s assessment of the
strength of the claims, and, should the case proceed, Danzer will likely use this to challenge the victims” and
witnesses’ reliability.

Finally, there is no fully effective system for witness protection in these cases due to security concerns,
accessibility,’® and cost issues. Unfortunately, some victims and witnesses have been threatened and
pressured,” including through the payment of undisclosed sums of money.”! It is unclear whether these
have been informal settlement agreements or bribes, and it remains unclear who is behind these payments
and threats.

DALHOFF, LARSEN, AND HORNEMAN (DLH) IN LIBERIA

History and Background:

Dalhott, Larsen, and Horneman (DLH)—headquartered in Copenhagen, Denmark and listed on the
Copenhagen Stock Exchange—is one of the largest international timber traders in the world.”? From 2001 to
2003, DLH was a major buyer of logs from Liberian timber businesses that had been cited by the United
Nations (UN) as having engaged in serious criminal activities.”>> Such activities included arms trafficking that
violated UN sanctions, corruption, illicit business with then-Liberian President and warlord Charles Taylor,
human rights violations, and environmental plunder that contravened local laws.7

In 2001, the United Nations Security Council ordered an embargo of blood diamonds and arms trafficking
from Liberia in order to curtail the ongoing civil wars in Liberia and Sierra Leone.” Timber had become
critical in financing Taylor’s regime and its ability to arm forces to fight rebel groups in the northwest region
of the State.”? By 2002, the income generated from timber sales had provided a major source of funding for
the government’s extra-budgetary activities as well, including corruption and the illegal procurement of arms
and ammunitions.”’

At the time, logging businesses operated with impunity in Liberia—all were in breach of national laws relating
to their contractual, environmental, and/or financial obligations, and some of their contracts with the
Liberian government were even found to be illegal. 73 Moreover, the security forces used by these logging
businesses were managed by notorious militia leaders who committed gross human rights abuses against the
civilian population while on the logging businesses’ payrolls.”
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The brutality of Liberia’s civil wars is undisputed. Civilians were frequent victims of rape, torture, and other
acts of extreme violence.” An estimated 250,000 people lost their lives,”*! and the State was left without
basic political, social, and economic structures in place. Poor governance resulted in virtually non-existent rule
of law, an environment rampant with mass corruption, and State looting that left the economy in ruins.’? It
has been ten years since the end of these wars, and the State is still working to rebuild itself.743

The Case and Allegations:

From eatly 2001, Global Witness and Greenpeace engaged with DLH in an attempt to get the business to
stop its trade in Liberian conflict timber.7* In response, the business stated it would stop purchasing logs
from businesses that violated human rights or engaged in destructive logging practices and “temporarily
suspended” two suppliers. The “boycott was subsequently lifted . . . on the basis of more accurate details
contained in new UN reports, and the Security Council of the United Nations has continued to refuse a
general blacklisting of the wood sector.”*> DLH then continued to trade with Liberian businesses until UN
sanctions on Liberian-sourced timber were implemented in 2003.746

Due to the post-conflict situation in the State, there was no possibility of bringing a legal case within Liberia
against DLH. However, since DLH’s headquarters are located in Copenhagen, Denmark was identified as an
appropriate forum. Furthermore, the Danish criminal code had been amended in 2002, enabling businesses to
be held liable for the offenses included therein.”

France was also identified as an alternative forum for a legal case against DLH because over 25% of Liberian
timber exports—much of which was imported by DLH—came through the French ports of Séte and
Nantes.” Due to various obstacles in bringing the case in Denmark, a group of NGOs and a Liberian lawyer
filed a criminal complaint with the French Prosecutor in Nantes in November 2009, alleging that DLH—
through DLH France and DLH-Nordisk—were guilty of the ctime of “recel” (the selling and/or handling of
illegally obtained goods) because the business knew or should have known that its suppliers were operating
illegally.™

Barriers in Pursuing Remedy:

Prior to bringing the case to the French Prosecutor in Nantes, Global Witness approached the Head of the
Danish Special International Crimes Office (SICO), who then passed the case file to the Danish Office of the
Prosecutor for Setious Economic Crime (SOUK).” Global Witness then met with a SOK investigator to
outline the nature of its allegations.” However, language issues became a barrier early on, as the investigator
was not fully proficient in English. Later, Global Witness approached the Danish NGO Nepenthes™? for
additional support.”3 After several months, Global Witness and Nepenthes arranged to meet with the
investigator again, with Nepenthes staff members acting as unofficial Danish translators. Because of the
eatlier language barriers, however, the investigator had misunderstood significant portions of the material
provided by Global Witness.”> He also incorrectly claimed that it was not possible to hold businesses
criminally accountable under Danish law.7>

Because of these barriers in proceeding with the Danish case, France was then assessed to be a more

accessible forum. However, since Global Witness was not a French NGO at the time and therefore did not
have standing to bring the case under French Law, Sherpa—a French NGO—partnered with Global Witness
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to proceed with the case.” Over the next two years, Global Witness and Sherpa jointly built the case against
DLH under the claim that the business was in breach of the French crime of “recel.”

One of the concerns in building the case was access to sufficient evidence to support the French legal
complaint. While the abuses implicated in the case were ongoing, Global Witness had collected a significant
body of evidence for publication as part of their advocacy campaigns from 2000 to 2004.757 Because this
evidence had not been collected with litigation in mind, however, subsequent investigations in Liberia were
necessary to collect additional evidence to support the legal claims.”® Unfortunately, as a result of the

Liberian civil wars, all hard copy evidence had been destroyed, and there were no accessible records of any
kind.7%?

By the time that the case against DLH was brought in France, Liberia was relatively stable. However,
lingering post-conflict security concerns significantly increased the costs of the investigations.”® In addition,
language differences between Liberia and France increased costs as all of the evidence for the case was in
English, Liberia’s primary language. As such, key evidence had to be translated into French to ensure that the
Prosecutor would be able to fully and easily understand the significance of the materials. Furthermore, the
complaint was drafted in English, but had to be subsequently translated into French for filing. All of these
translations were extremely expensive—especially within the budgets of the non-profit organizations bringing
the case’®—and caused significant delays on at least two separate occasions due to discrepancies in the
texts.”6?

After nearly two years of building the case, Sherpa and Global Witness filed the complaint against DLH with
the Prosecutor in Nantes in November 2009.763 The Prosecutor accepted the complaint and opened an
investigation in 2010,76 but transferred the case to the Prosecutor in Montpellier in 2011.76> However, after
two years without taking any action, the Montpellier Prosecutor informed the complainant in 2013 that he
would not make a preliminary inquiry.76¢

To date, there has not been a single successful legal case brought against DLH nor any other timber business
for claims relating to the illegal activities and human rights harms that took place during Liberia’s civil wars.

MONTERRICO IN PERU

History and Background:

Monterrico Metals PLC77 (Monterrico) is a resource development business incorporated in the United
Kingdom.” Monterrico’s corporate headquarters is in Hong Kong, and its principle operations are in Peru.7®
In 2002, a Peruvian subsidiary of Monterrico, Minera Majaz, was granted a concession’ for the Rio Blanco
copper mine”’! in the Piura region of the northern part of the State.””

As early as 2003, local communities in the area of the copper mine disputed Monterrico’s claims that it had
approval from two-thirds of the community to start exploration operations, as required under Peruvian law.”7?
The majority of these communities rely on farming for their livelihoods; thus, their primary concerns were
based on the potential negative environmental impacts of the mining operations, particularly in terms of

water usage.”’*
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In April 2004, these communities organized a peaceful march to the mine site to express their objections to
the business’s operations.”” Police responded by firing tear gas, and the resulting violence left one protester
dead and numerous protesters and police officers injured.”’¢ This violence led to further deterioration in

business-community relations.

As a result, the regional government of Piura organized talks between various stakeholders relevant to the
mining project, including the surrounding communities.””” However, these talks broke down in July 2005 due
to allegations of State bias in favor of Monterrico.”’® In response, the local communities organized a second
march that culminated in several thousand protesters gathering at the mine site on 1 August 2005.77% Again,
the protest descended into violence after the police attempted to disperse the protesters with guns and tear
gas.78 Many demonstrators were injured, including one protester who was killed after being shot in the
neck.781

Following the protest, at least twenty-eight people—including two women and a teenager—were held for
over seventy-two hours on the business’s property.’s? The claimants alleged that during their captivity, they
were beaten, bound, forced to eat rotten food, and threatened with violence, rape, and death.” The two
women were sexually assaulted.”# Monterrico has denied that it was involved in these abuses. Eventually,
everyone was released without charge; however, the long-term impacts of this ordeal remained with the
victims. One of the women held captive, Elizabeth Cunya Novillo, said, “The three days of detention were
some of the worst of my life. When I was beaten[,] it changed my whole world.”78> Contemporaneous photos
released anonymously showed the captives injured and bound with hoods over their heads,”6 as well as police
officers posing with some of the women’s underwear.”” In addition, a number of the victims were diagnosed
with severe post-traumatic stress disorder by specialists at the Maudsley Hospital and practitioners from
Physicians for Human Rights.7# As one of the victims stated, “What we lived up there was brutal
savagery.”789

In 20006, Peru’s National Human Rights Ombudsman (CNDDHH)™0 stated that the business was unlawfully
occupying the land around the mine because “there was no requisite consent of the communities.””!
Monterrico disputes this, and issue is the subject of ongoing proceedings in Peru.7? In spite of these
objections, the business proceeded with its exploration operations. In September 2007, over 18,000 people
from the three districts that would be most affected by the mine took part in a non-binding referendum held
by the local government.” The result was a majority vote—with estimates as high as 95%—against the
mining operation.”*

The Case and Allegations:

In 2009, the victims “launched a multimillion-pound claim for damages at the high court in London”7>
against Monterrico and Rio Blanco Copper SA, the business’s subsidiary in Peru at the time of the lawsuit.
The case was brought under the Peruvian Civil Code™¢ for the harm committed against the captives and for
negligence on the part of the U.K. parent company.

The claimants alleged, “officers of Rio Blanco or of Monterrico ought to have intervened so as to have
prevented the abuse of the Claimants’ human rights and/or are otherwise responsible for the injuries which
[the Claimants] suffered.””” The claimants further alleged that Monterrico had “knowledge as to the serious
risk of violence, ill-treatment|,] and human rights abuses arising from the police’s response to the protest
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planned for late July/eatly August 2005” and that “[tlhe detention of the Claimants was a joint operation
between the Defendants, the police[,] and the Forza mine security guards.”””® They also claimed that “the
Defendants authorised the police and their security guards to detain the Claimants on the Defendants’
property over the course of three days” and that the business had provided logistical and other support to the
police throughout the length of detention.”

As further evidence came to light, the victims filed a petition to amend their claim to show that other acts of
violence could be considered “as evidence that the mistreatment in 2005 was ordered and orchestrated by
Montetrico/Rio Blanco [and] that the actions of the officers of Montetrico/Rio Blanco in July 2005 wete part
of a larger strategy of intimidation and violence directed against mine opponents.”8% After a two-day hearing,
the court allowed the claim to be amended to include these additional allegations of the business’s
complicity.8! The business appealed this decision; however, the appeal was dismissed in November 2010.802

Throughout the proceedings, Monterrico “vigorously denie[d] that any of its officers or employees were
involved in any alleged abuses,”8% claiming the abuses took place during a police operation over which they
had no control. The business also stated that it considered “any allegations to the contrary made by the

claimants in the proceedings to be wholly without merit.”’804

U.K. lawyers had only just started investigating the above claim when Monterrico announced its intention to
delist from the AIM U.K. stock exchange in May 2009.8%5 This announcement came on the heels of the
business being sold to Zijin, a Chinese firm,3% and relocating its headquarters to Hong Kong in 2007.807
Concerned that this delisting would result in all of Monterrico’s assets leaving the United Kingdom and thus
make the legal claim futile, the claimants’ lawyers applied to the High Court in London for a worldwide freeze
of the business’s assets.8%® The business argued that the case should be dismissed based on the facts that “the
proceedings were brought as part of an orchestrated and continuing political environmental campaign, . . . the
events had taken place four years ago [and] had been investigated in Peru, and . . . they were statute-barred in
both England and Peru.”8® However, the judge decided that the victims “had established a sufficient case to
support a worldwide freezing injunction” of over £5 million.8!” In response, one of the claimants’ lawyers

stated that “|w]ithout this freezing injunction, access to justice would effectively have been denied.”s!!

Fortunately, in this case, the sale and subsequent delisting of the business did not have a negative impact on
the case overall as a result of the quick action of the claimants’ lawyers. However, the sale of businesses facing
allegations of abuse is a challenge that victims secking redress have faced on a number of occasions.812

Batriers in Pursuing Remedy:

In spite of compelling evidence in this case of abuses committed against the protesters, an investigation was
not opened in Peru until 2008, when local NGO Fundaciéon Ecuménica para el Desarrollo y la Paz
(Fedepaz)$®® filed a complaint with the local prosecutor in Piura.8'* In March 2009, however, the local
prosecutor rejected the complaint.$> Fedepaz then appealed to senior prosecutors, who ruled in April 2009
that the case should be reopened based on the fact that the local prosecutor had failed to sufficiently

investigate the case.8'¢ However, local prosecutors attempted to close the investigation two further times.8!7

There were also numerous allegations of intimidation of the victims and witnesses in this case. For example,
the victims alleged that they received death threats®'® and were subject to other forms of intimidation. Julio
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Viasquez, the reporter who published the photographs showing the victims being tortured, also allegedly
received similar threats.51

Moreover, the victims and witnesses involved in the case faced potential prosecution for their role in the
demonstrations.??0 At around the same time that the victims filed their complaint in Peru, a local civil
association filed a case accusing thirty-five environmental and human rights activists and local politicians of
terrorism and extortion for their part in the referendum.8?! That case was initially dropped at the end of
2008,322 but was reopened a few months later by the police counter-terrorism unit for investigation. Due to a
lack of evidence, the prosecutor finally dropped the case in September 2010.823 The “apparent goal [of this
case] was to punish the leaders for exercising their rights of expression and protest, and thereby deter

opposition to the project.”’82+

There was also a fairly substantial media campaign against the communities and their supporters, in which
these individuals were often characterized as terrorists or drug dealers.82> Monterrico’s mine camp manager
was even alleged to have labeled the protesters as members of the “Shining Path,” a Maoist guerilla
organization that was active in the 1980s during Peru’s internal conflict and that is now commonly associated
with drug smuggling.826 As a result of the political climate and the failure of local prosecution to hold the
business accountable, the victims filed a civil complaint in the United Kingdom.

However, U.K. investigators also experienced intimidation when in Peru and had genuine concerns about
ensuring the protection of their witnesses, especially those who had worked with Monterrico.8?” Yet, this
intimidation did not prevent at least eighty witnesses—including Monterrico employees—from preparing to
testify in a ten-week trial in the High Court of the United Kingdom in 2011.828 In the end, however, a
confidential out-of-court settlement was reached shortly before the scheduled hearing that gave financial
compensation to thirty-three of the victims without any admission of liability by the business.??

While compensation can represent a form of redress, “[o]ne consequence of [the settlement] is that the full
details of the events of August 2005 are unlikely ever to be established or publicly disclosed.”83 In addition,
compensation can cause additional problems for the affected people, as it did in this case. The decision by the
victims to settle was seen by many as “selling out” and preventing the communities from having their day in
court, although that was never the claimants’ intention.®3! The confidential nature of the settlement fed into
this narrative.®3 In Peru, this has resulted in a significant division among some of the previously tight-knit
communities, resulting in a number of the victims feeling the need to move away.?3> There has even been
tension among the claimants. The settlement was divided based on the harm committed against each
individual, causing some victims to feel pressured into settling to support the others and others to feel guilty
for receiving larger sums of money.8* Although the thirty-three individuals who were detained and tortured
during the protest brought the case, there were a number of other people who suffered as a result of the
excessive force used by the Peruvian authorities who did not receive any compensation.83>

There were also disclosure issues throughout the case. While the U.K. disclosure system is deemed to be
plaintiff-friendly, it is still not as straightforward as it could be. The law requires parties’ search requests to be
“reasonable”; however, there is always a battle over how to define this standard. In this case, the debate over
“reasonableness” involved negotiating the specific words for searches of Monterrico’s electronic
documents.836 In addition, the claimants’ lawyers had to undertake legal proceedings in Sweden to “secur|e]
the implementation . . . of a request made by the English High Court for obtaining evidence from the
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Sweden-based . . . parent company of Forza (Peru), which provided security personnel at the Rio Blanco mine
at the time of the alleged human rights violations.”837

Lastly, the underlying issues that led to these abuses being committed—the construction of the mine and the
criminalization of the communities’ protests—have never been resolved. Some communities may believe that
these types of legal actions might assist with broader campaigns to prevent similar mining projects from going
ahead and might create opportunities to raise community concerns in court.83® As one NGO focusing on the
Montericco case expressed:

[W]elcome as it is for the farmers, this settlement does not address the fact that the criminalisation
of protest and threats and violence against activists are on the increase around the world and that,
in more and more cases, we are seeing collusion between the police and military authorities and the
multinational mining companies. Even in this case, despite the settlement, [the] mine is still going

ahead without adequate consultation with the community.83
ROYAL DUTCH SHELL IN NIGERIA

History and Background:

Shell Petroleum Development Company of Nigeria (SPDC or Shell Nigeria) is the Nigerian subsidiary of
Royal Dutch Shell plc## (Shell), an Anglo-Dutch multinational business incorporated in the United Kingdom
and headquartered in The Hague, Netherlands.3*! Shell Nigeria and its predecessors operated in Ogoni,
Nigeria from 1958 until 1993,842 when production ceased “in the face of community unrest and violence.”’843
However, Shell continues to use its Ogoni pipelines to transport oil produced in other areas of Nigeria.
According to a recent United Nations Environment Programme (UNEP) study, the pipelines in Ogoniland—

where the village of Goi is located—are not being maintained adequately”®** and oil pollution “is
widespread.”84

Oil spills in Niger Delta villages—including Goi in 2004,84% Oruma in 2005,847 and Ikot Ada Udo between
1996 and 200684—have reportedly resulted in the loss of hectares of commercially viable trees, fish ponds
and nurseries.?® In addition, these spills have contaminated drinking water sources and damaged other
property essential to the villagers’ livelihoods.8% Although Shell Nigeria has attempted to clean up the areas
surrounding these villages, the business’s efforts were started long after the spills had occurred?s! and have
been seen by some to be ineffective.?>2 According to the UNEP, the cleanup effort in Goi “[did] not achieve
environmental standards [in accordance] with Nigerian legislation, or indeed with SPDC’s own standards.”’853
Moteover, ongoing leaks in Goi have made cleanup essentially futile, and, following another spill in
September 2007, the village has since been deserted.83 According to claimants in Oruma, the cleanup in their
community only consisted of setting oil-sodden soil on fire.85> Not only were nearby trees of economic value
seriously damaged by these fires, but the oil-damaged fish ponds were largely left untouched, causing local
residents to abandon fisheries.5>

The Case and Allegations:85”

In 2008, claimants of oil spills in the villages of Goi, Oruma, and lkot Ada Udo—together with
Milieudefensie (Friends of the Earth Netherlands®>%)—brought a civil lawsuit against Shell and Shell Nigeria
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in the Netherlands.?5? This was the very first case brought against a Dutch multinational corporation in Dutch
courts for environmental damage committed abroad.

The claimants alleged that their “rights [had] been infringed and considerable damage [had been] inflicted on
the environment” by the actions of Shell and its subsidiary and that this “damage could have and should have
been prevented through prudent pipeline maintenance and management and an adequate response after the
oil spill occurred.”s They further alleged that Shell was liable because, “as the parent company of Shell
Nigeria and head of the Shell group, [it] failed to utilize its knowledge and control of Shell Nigeria in such a
way as to prevent the oil spill and its consequences.”

In terms of the actions of the subsidiary, the claimants alleged that “Shell Nigeria [was] liable for this same
damage since it acted in breach of the [statutory and due care] standards it had to observe as operator of the
pipeline[s].”8¢! Specifically, the claimants believed that the leaks were due to poor maintenance of the
pipelines, leading to corrosion and cracking.862 Moreover, the claimants alleged that inadequate security of the
pipelines, which run uncovered through villages, gave easy access for criminals to commit acts of sabotage.863
The plaintiffs further claimed, however, that even if the cause was sabotage, Shell was responsible under
Nigerian law “for the containment and recovery of any spill discovered within [its] operational area, whether
or not its source is known” because the Environmental Guidelines and Standards for the Petroleum Industry
in Nigeria (EGASPIN) requires that “the operator shall take prompt and adequate steps to contain, removel[,]
and dispose of the spill.”’86+

Shell has, in general, accepted “responsibility for paying compensation when [spills] occur as a result of
operational failure.”’865 Additionally, the business stated that it is “also committed to cleaning up spilt oil and
restoring the surrounding land” when spills occur as a result of “illegal activity such as sabotage or theft,”’86 as
they claim happened in these cases.8¢7

Barriers in Pursuing Remedy:

Limitations in accessing experts, legal analysis, legal support, and finances were all barriers in litigating this
case. Although the Nigerian claimants were able to access legal aid in the Netherlands, this support only
covered a percentage of the necessary costs of bringing the case.88 Friends of the Earth Nethetlands was
ineligible for legal aid and had to expend thousands of euros in legal fees and investigative trips to ensure that
all of the plaintiffs were able to bring the strongest case possible.8%” These costs were further increased when
the Dutch court applied Nigerian law.870 This required the plaintiffs’ lawyers to gain significant knowledge
and understanding of Nigerian law and hire Nigerian legal experts to support the case.8”! Technical experts
were also needed to refute Shell’s statements that the spills were caused by sabotage; however, many experts
from the Ogoni area worked with Shell professionally and were therefore unable or unwilling to testify.87?
Shell, having operated in Nigeria for over fifty years and having greater financial resources than the plaintiffs,
was in a stronger position in terms of both their knowledge of applicable Nigerian law and their access to
relevant experts in the field.

Another major obstacle that the claimants faced in bringing their claims was difficulty in accessing internal
information—from both Shell and Shell Nigeria—regarding the operations of the business.?”> The plaintiffs’
lawyers went to court in and attempt to force Shell to disclose the materials. However, the court found in
September 2011 that, under Dutch law, Shell was not required to disclose this information, putting the
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claimants at a significant disadvantage in terms of accessing evidence necessaty to prove their claims.8”4 This
meant that the plaintiffs only had access to information that was already in the public domain when they
entered the proceedings, whereas Shell had access to information pertaining to both sides of the issue. This
“seriously affect|ed] the equality of the legal parties,” resulting in a “fundamental imbalance in the conduct of
the case” and putting the plaintiffs at a significant disadvantage.s7>

The claimants also faced challenges when trying to access publicly available information. In one instance,
when attempting to obtain information regarding Shell Nigeria’s shareholders via the Corporate Registry
office in Nigeria, the plaintiffs were told that this information would only be made available to them if they
paid an additional, unlawful sum of money.”¢ They refused and were only provided with a limited amount of

information.#”7 In addition, the claimants allege that they were subject to intimidation.87

In addition, the above obstacles were exacerbated by procedural barriers that delayed the case and
significantly increased the costs for the plaintiffs.8”” For example, Shell argued that it was not liable for the
wrongdoings of its Nigerian subsidiary and that the Dutch courts were not an appropriate forum to address
the claim against Shell Nigeria.88" These issues alone took over ten months to resolve—it was not until
December 2009 that the court ultimately decided that “reasons of efficiency justiffied] a joint hearing of the
claims against Shell and Shell Nigeria.”88! Shell further argued that the claims of Friday Alfred Akpan—the
plaintiff in the kot Ada Udo case—should be postponed on the grounds of “lis pendens,”®82 which is a
doctrine that allows the court to stay proceedings due to ongoing litigation in another jurisdiction, however
this argument was also eventually rejected.88? Shell also argued that Friends of the Earth Netherlands did not
have sufficient standing to bring the case, but again the court found otherwise.8* After almost four and a half

years, the case was finally heard before the Dutch court.

In January 2013, the court dismissed all claims against Shell and Shell Nigeria from the villages of Goi and
Oruma, but found that Shell Nigeria was liable for the spills near the village of lkot Ada Udo.%8>
Consequently, Shell Nigeria was ordered to pay damages to Mr. Akpan 88 but has appealed this decision.8” In
May 2013, the claimants from Goi and Oruma—together with Friends of the Earth Netherlands—submitted
an appeal which disputed, “in its entirety[,] the decision taken by the court” in terms of these two villages. 888
Friends of the Harth Netherlands also submitted an appeal regarding Shell’s responsibility as the parent
company of Shell Nigeria for the harm done in Ikot Ada Udo.% The case remains ongoing, with the appeal
hearings likely to start in early 2014.
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under diversity jurisdiction, see Paul Hoffman and Beth Stephens, International Human Rights Cases Under State Law and In
State Courts, 3 UC IRVINE L. REV. 9 (2013).
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persons. See Mohamad v. Palestinian Authority, _ U.S. __, 132 S.Ct. 1702 (2012). In one case, the 11th Circuit did find
an action under the TVPA and the Alien Tort Statute could be sustained against a business. See Aldana v. Del Monte
Fresh Produce, N.A., Inc., 416 F.3d 1247, 1250-53 (11th Cit. 2005).

7 630 F.2d 876 (2d Cir. 1980).

48 Id. at 878. In order to hear a claim, a court must still have personal jurisdiction over any defendant. Burnham v. Super.

Ct. of Cal., 495 U.S. 604 (1990).
49 Result of author Skinner’s Westlaw search, October 23, 2014.
0 542 U.S. 692, 693-695 (2004).

S Id. at 725. Some have argued that the test set forth in Sosa is the test for customary international law norms; others
have argued the test is something even narrower.

52 Id. at 727-28.
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53 Id at 733, n. 21.
54 Kiobel, 133 S.Ct. 1659 (2013).

% The presumption against extraterritoriality was used, starting in the eatly 19th Century, to limit the reach of piracy
and federal customs laws. William S. Dodge, Understanding the Presumption Against Extraterritoriality, 16 BERKELEY J. INT’L
LAW 85, 85 (1998). The Supreme Court in 2010 held that when a statute provides for extraterritorial application, the
presumption against extraterritoriality operates to limit that provision to its terms. Morrison v. Nat’l Austl. Bank Ltd.,
561 U.S. 247, 130 S. Ct. 2869, 2883 (2010).

5 Kiobel, 133 S.Ct. at 1669 (2013)
5714

58 Id. at 1669, 1673. The Supreme Court granted certiorari on the question of whether businesses can be liable for
violations of international human rights law at all, after the Second Circuit ruled that they cannot. Kiobel v. Royal Dutch
Petroleum Co., 132 S. Ct. 472 (2011). The Supreme Court declined to address this question, instead ordering reargument
and deciding the case on extraterritoriality grounds. There still exists a circuit split on the corporate liability question. For
more on corporate liability, both civil and criminal, see the discussion in Issue 3.

% Consultation, in Washington, D.C. (June 24, 2013).
0 14

6 In fact, four Supreme Court justices (Justices Breyer, Ginsburg, Kagan, and Sotomayor), believe the ATS has
extraterritorial application. These Justices still would have dismissed the case, but find jurisdiction if “(1) the alleged tort
occurs on American soil, (2) the defendant is an American national, or (3) the defendant’s conduct substantially and
adversely affects an important American national interest, and that includes a distinct interest in preventing the United
States from becoming a safe harbor (free of civil as well as criminal liability) for a torturer or other common enemy of
mankind.” Kiobel, 133 S.Ct. at 1671 (Breyer, J., concurring). A fifth justice leaves open the possibility that serious
violations of international law which could meet the “touch and concern” requirement. Id. at 1669 (Kennedy, J.,
concurring). Thus, it is important to note a majority of courts may well find that such serious violations of international
law which harms individuals, even by non-nationals “touch and concern” the United States with sufficient force to
overcome the presumption against extraterritoriality of the ATS.

92 Cases which have been found, at the time of this Report, to have survived the Kisbe/ “touch and concern” standard
are Mwani v. Laden, 2013 WL 2325166 (D.D.C. May 29, 2013); Sexual Minorities Uganda v. Lively, 2013 WL 4130756
(D.Mass. Aug. 14, 2013); and Abmed v. Magan, 2013 WL 4479077 (S.D.Ohio Aug. 20, 2013). Notably, none of these cases
were against a business.

63 In light of Kiobel, federal courts have dismissed several cases: Sarei v. Rio Tinto, PL.C, 722 F.3d 1109, 1110 (9th Cir.
Jun 28, 2013) (affirming a lower case dismissal after noting Kiobel); Giraldo v. Drummond Co., Inc., 2013 WL 3873960
(N.D.Ala. July 25, 2013); Chen Gang v. Zhao Zhizhen, 2013 WL 5313411 (D.Conn. Sept. 20, 2013); Mobammadi v. Islamic
Republic of Iran, 2013 WL 2370594 (D.D.C. May 31, 2013); A/ Shimari v. CACI In#’}, Ine., 1:08-CV-827 GBL/JFA 2013
WL 3229720 (E.D.Va. June 25, 2013); Ahmed-Al-Kbalifa v. Travers, 2013 WL 3326212 (D.Conn. July 01, 2013); Tymoshenko
v. Firtash, 2013 WL 4564646 (S.D.N.Y. Aug. 28, 2013); Adbikari v. Daoud, 2013 WL 4511354 (S.D.Tex. Aug. 23, 2013);
and Kaplan v. Cent. Bank of Islamic Republic of Iran, 2013 WL 4427943 (D.D.C. Aug. 20, 2013).

64 Al Shimari, 2013 WL 3229720 at *1.
05 Id. at *8.

0 Brief for Plaintiffs-Appellants, Al Shimari v. CACI Int’], Inc., 1:08-CV-827 GBL/JFA (4th Citc. Oct. 29, 2012), (No.
13-1937), 2013 WL 3229720, available at http:/ / cctjustice.org/files/2013-10-29_Al-ShimariPlaintiffs-
Appelants_Opening_Brief.pdf.

7 Often, cases brought under the ATS also allege violations of state tort law, so these claims are not particularly novel.

%8 Similarly, federal courts that would have diversity jurisdiction will employ the choice of law analysis of the forum
state in which it sits. For a more in depth discussion of barriers arising out of choice of law analysis, see the discussion in
Issue 6.
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attacks on civilians); Hedges v. Price, 2 W. Va. 192 (1867); Caperton v. Martin 4 W. Va. 138 (1870); Johnson v. Cox, 3
Ky. Op. 559 (1869); Ferguson v. Loar, 68 Ky. 689 (1869); Bryan v. Walker, 64 N.C. 141 (1870); Koonce v. Davis, 72
N.C. 218 (1875). As another example, the Oregon Supreme Court has said, “When our nation signed the Charter of the
United Nations we thereby became bound to the following principles (art. 55, subd. C, and see art. 56): ‘Universal respect
for, and observance of human rights and fundamental freedoms for all distinction as to race, sex, language, or religion.”
Namba v. McCourt, 204 P.2d 569, 579 (Or. 1949).

73 The foreign affairs preemption doctrine stands for the proposition that the power over foreign affairs is reserved to
the federal government and “that state laws may not intrude ‘into the field of foreign affairs which the Constitution
entrusts to the President and the Congress.” Zschernig v. Miller, 389 U.S. 429, 432 (1968).

74 Mujica v. Occidental Petroleum Corp., 381 F. Supp. 2d 1164, 1187-888 (C.D. Cal. 2005) (dismissing the state claims
after finding that California had only a weak interest in the plaintiffs’ claims, which was easily overcome by the foreign
policy concerns stated in the State Department’s Supplemental Statement of Interest).

75 Burnham v. Super. Ct. of Cal., 495 U.S. 604, 610-11 (1990).

76 International Shoe Co. v. Washington, 326 U.S. 310, 317 (1945).

77 Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 95 (2d Cir. 2000).
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7644 F.3d 909, 922-23 (9th Cir. 2011).

80 DaimlerChrysler AG v. Bauman, 133 S.Ct. 1995 (Apr. 23, 2013). The case was argued on 15 October 2013. A
decision is expected by the end of June 2014.

81 Bill C-300 (Historical) Corporate Accountability of Mining, Oil, and Gas Corporations in Developing Countries Act,
40™ Patliament, 3 Session (2010), available at http:/ /openpatliament.ca/bills/40-3/C-300/. For background on the bill,
see Bill C-300 Backgronnder, CANADIAN NETWORK ON CORPORATE ACCOUNTABILITY (Sept. 3, 2010), http://cnca-
reree.ca/issuesbill-c-300backgrounder/.

82 Bill C-323, An Act to Amend the Federal Courts Act (International Promotion and Protection of Human Rights)
415t Parliament, 1t Session (2011), available at

http:/ /www.patl.gc.ca/LegisInfo/BillDetails.aspx?billld=5138027&Mode=1&Language=E. It was most tecently
introduced again in October 2013. See https://openpatliament.ca/bills/41-2/C-323/ (last accessed November 21,
2013).

8 Id. § 1. The Federal Court’s jurisdiction can be exercised over claims involving genocide; slavery or slave trading;
extrajudicial killing or the disappearance of an individual; torture or other cruel, inhuman or degrading treatment or
punishment; prolonged arbitrary detention; war crimes or crimes against humanity; systematic discrimination; a
consistent pattern of gross violations of internationally recognized human rights; forced prostitution and other unlawful
sexual activity against those under the age of 18; forced conscription of those under the age of 18 into armed forces or
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paramilitary groups; rape, sexual slavery, forced prostitution; wanton destruction of the environment that directly or
indirectly initiates severe and widespread damage to an ecosystem; transboundary pollution among others. Id. § 2.

8 John Terry & Sarah Shody, Could Canada Become a New Forum for Cases Involving Human Rights Violations Committed
Abroad?, 1(4) COMMERCIAL LITIGATION & ARBITRATION REV. 63, 64 (2012) (highlighting the increase in recent cases
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Resorts Ltd. v. Van Breda, [2012] 1 S.C.R. 572 (Can.).

8 Consultation via phone, June 19, 2013.
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Subsequently, Regulation 2001 O.]. (L 12/1) entered into force on 1 March 2002. The subject of judicial cooperation in
civil matters entered Community law with the changes brought to the Treaty of Rome by the Treaty of Amsterdam of 2
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Convention and the Brussels I Regulation, see Brussels I Regulation, art. 68. For more on the Brussels I Regulation see
HELENE GAUDEMET-TALLON, COMPETENCE ET EXECUTION DES JUGEMENTS EN EUROPE (2002); Wendy Kennett, The
Brussels I Regulation, 50 1.C.L.Q. 725, 725 (2001); J. Droz and H. Gaudemet-Tallon, La transformation de la Convention de
Bruxcelles du 27 septembre 1968 en réglement du Conseil concernant la compétence judiciaire, la reconnaissance et ['exécution des décisions en
matiere civile et commerciale, 90 Revue Critique de Droit International Privé 601, 601 (2001); Arnaud Nuyts, La
Communantarisation de la Convention de Bruxelles, 120 Journal des Tribunaux 913, 913 (2001); Guus E. Schmidt, De EEX-
Verordening: de 1V olgende Stap in het Enropese Procesrecht, N.I.P.R. 150 (2001); Nadine Watté, Arnaud Nuyts and Hakim
Boularbah, “Le Reglement ‘Bruxelles I” Sur la Compétence Judiciaire, la Reconnaissance et I’exécution des Décisions en
Matiere Civile et Commerciale,” 90 Journal des Tribunaux-Droit Européen 161, 161 (2002).

87 Regarding the use of this basis for jurisdiction in transnational human rights litigation, see Gerritt Betlem,
Transnational Litigation Against Multinational Corporations Before Dutch Civil Courts, in LIABILITY OF MULTINATIONAL
CORPORATIONS UNDER INTERNATIONAL LAW 283 (Menno T. Kamminga & Saman Zia-Zarifi eds., 2000); Aukje A.H.
Van Hoek, Transnational Corporate Social Responsibility: Some Issues with Regard to the Liability of Eunropean Corporations for Labour
Law Infringements in the Countries of Establishment of their Suppliers, in SOCIAL RESPONSIBILITY IN LABOUR RELATIONS:
EUROPEAN AND COMPARATIVE PERSPECTIVES 147 (Frans Pennings, Yvonne Konijn, & Albertine Veldman eds. 2008).

8 HRDD REPORT, supra note 6 at 54.

89 Rechtbank’s-Gravenhage [District Coutt of The Hague], 30 Dezember 2009, docket no. 330891/HA ZA 09-579,
(Vereniging Milieudefensie/Royal Dutch Shell PLC) (Neth.). For mote information about this case, please also refer to
the case study, znfra Appendix.

90 I4
91 Cass. Civ. lere, 19 November 1985, Cognacs and Brandies, JDI 1986; Cass. Civ. 1ere, 23 May 2013, Prieur.

92 Robert Grabosch, Rechtsschutz vor dentschen Zivilgerichten gegen Beeintrichtignngen von Menschenrechten durch transnationale
Unternehmen, in TRANSNATIONALE UNTERNEHMEN UND NICHTREGIERUNGSORGANISATIONEN IM VOLKERRECHT 69
(Ralph Nikol, Thomas Bernhard, & Nina Schniederjan, eds. 2013). However, as Grabosch notes, this is a rather unusual
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concern for the restrictions that international law imposes on extraterritorial jurisdiction, however, the Federal Court of
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Justice has held that “§ 23(1) requires a nexus between the subject matter and the forum.” While such nexus can be
found in the presence of a contractual relationship, for instance where a German buyer or principal has ordered goods
to be produced or infrastructure to be constructed abroad and the supplier claims payment, it is unclear whether it
would be considered present in other circumstances.

9 Ry, art. 7(1) (Neth.).

% Sv 9(b)-(c) (Neth.). This rule of criminal procedure has not often been applied in the Netherlands, and in any case
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Rechtbank’s-Gravenhage [District Court of The Hague], 21 Marsch 2012, LJN: BV9748 (El-Hojouj/Unnamed Libyan
Officials) (Neth.).

% Yao Essaie Motto v. Trafigura Ltd., [2011] EWHC 90206.
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infra in the Appendix.

97 In the case of Gypsy International Recognition and Compensation Action (GIRCA) v. IBM, GIRCA alleged that IBM had
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Bundesgericht [BGer| [Federal Supreme Court] Aug. 14, 2006, 132 Entscheidungen des Schweizerischen Bundesgerichts
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J., Jan. 23,1985 (quoting Y.V. Chandrachud, Chief Justice of the Supreme Court of India).
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122 See Amicus Briefs in Chevron/ Ecunador Litigation, EarthRights International

http:/ /www.ecarthrights.org/publication/amicus-briefs-chevron-ecuador-litigation (last visited Nov. 22, 2013).

123 See Texaco/ Chevron lawsuits, BUS. & HUM. RTS. RESOURCE CENTRE http://www.business-
humantights.org/Categoties/Lawlawsuits/Lawsuitsregulatoryaction/LawsuitsSelectedcases/ TexacoChevronlawsuitsteE
cuador (last visited Nov. 15, 2013).

124 See Barrett, Paul M., Ecuadorian Court Cuts Chevron’s Pollution Bill in Half, BLOOMBERGBUSINESSWEEK
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(2) A court, in deciding the question of whether it or a court outside British Columbia is the more appropriate forum in
which to hear a proceeding, must consider the circumstances relevant to the proceeding, including (a) the comparative
convenience and expense for the parties to the proceeding and for their witnesses, in litigating in the court or in any
alternative forum, (b) the law to be applied to issues in the proceeding, (c) the desirability of avoiding multiplicity of legal
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intimidation, where there is a threat of violence. See Stroud Milsom, Trespass from Henry 111 to Edward 111, 74 L. Q. REV.
195, 207-10, 407, 561, (1958).

273 This could be due to a breach of confidence or misuse of personal information. There is also a possible claim under
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278 This is especially true for Guiding Principles 12 and 14. See Robert McCorquodale, Waving Not Drowning: Kiobel Outside
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States, 281 F.3d 1004, 1012-13 (9th Cir. 2002).
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States are failing in their obligation to ensure access to effective judicial
remedies to victims of human rights violations by businesses operating
outside their territory.

Victims of human rights abuse by business, wherever it occurs, require
full and effective access to judicial remedies. Two years from the universal
endorsement of the UN Guiding Principles on Business and Human Rights,
there is more work to be done.

“The Third Pillar: Access to Judicial Remedies for Human Rights Violations by
Transnational Business” identifies and analyzes the barriers to remedy in the
United States, Canada, and Europe, setting out detailed recommendations for
the actions States should take to address the issue.
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